
STATE OF }I]EI{ YORK
STATE TAX CO}IHISSIOII

In the Matter of the Petltlon
t

of
e

ROBERT B. SIVIALLWOOD
:

For a Redetermlnation of a lleftcl.ency or
a Refund of Unincorporated Business3
Taxes under Article(s) 23 of the
Tax law for the (Year(s) L964, L965 &

L966

State of ilew York
Gounty of Albany

Martha Funaro, betng duly swornl depoaes and caya that

she is an ernployee of the llepartuent of Taxatlon and Financcl ovcr 18 years of

age; and that on the 21st day of August r L972, she c€rvcd the wlthin

lfotice of Decislon (or Determlnatton) by (ccrtlffed) nall upon Robert B.

Smallwood (representatlve of) the petltloner ln the rlthl.n

proceedingl by enclosing a true copy thereof ln a securely sealed poetpald

prapper addressed as follors: Robert B. Smallwood

fi3i ;3:[,oil:*";",n roo2r
and by depoattlng sme errclosed in a postpald properly addreesed rrapper ln a

(post office or offlclaL depository) under the exclusl.ve care and erartody of

the tlnlted States Post Offlce Departncnt wlthln the State of lfa York.

firat deponent firrther Baye that the sald addresEee la thc (repreeertatlve

of) pctltl.oner herel.n and that the addregs set f,orth on aai.d rrapp€ri ls the lart

known addrees of the (relnresentatl,vc of thc) pctltloner.

Snorn to before me thls

21st day of August , Lgl2.

IIFFIDAVIT OT MII,ITG
OF XOIICE OT DECISIOX
BY (CEntrrrED) HAII,



STATE OF IIEW YORK
STATE TAX COI.I}IISSION

In thc l,latter of the Petltlon
I

of

ROBERT B. SMAI,LWOOD :

:
For a Redetemination of a l}eftcl.ency or
a Refirnd of Unincorporated Business3
Taxee under Article(s) 23 of the
Tax Iaw for the (fear(s) L964, 1965 & :

1966

State of lfew York
County of Albany

Martha Funaro , belng duly eworn, depoaes and aaya that

she is an employee of the Department of Taxatlon and Flnancel ovcr 18 years of

agel and that on the 21st day of August t L972, she servcd the wlthln

Notice of Decielon (or DetermLnatton) by (ccrttfted) nalJ. upon David R. Weisman

(repreeentatlve of) the petltloner ln the rtthln

proceedlngt by meloslng a tme eopy thereof Ln a seeurely sealed poetpald

wrapper addreesed as follors: David R. Weisman

;/fi.5';8if, 3,:::t'"o
and by depoartrng sme encr.""fl?H J?[5tp"TE*n1?*., 

"]89*?"u 
rrapper rn a

(post office or offlclal. deposttory) unden the excluslvc care and ellctody of

the United States Post Office Departlcnt wlthln the $tate of llcr York.

firat deponent fur{her srys that the sald addreasee la thc (repreaertatl.ve

of) petttl.oner herel.n and that the address set forth on aaLd Eapper ls the Laet

known address of the (repreeentatlvc of the) petltloner.

AFFIITAVII OF }|AITItrG
oF xotlcE 0r DEcIsIotl
BY (CERTTFTDD) HIIL

Sworn to before ne thls

21st day of August



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M  I L T O N  K  O E R N  E  R

DEPARTMENT

l$crt l. &rllmnd
{eS nr*, firffiun
ftr *ot*, fr Sr$i

9clr f,r, &rllreoCt

lootl

Please take notice of the mt*!fi
the State Tax Commission enclosed herewith.

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

ALBANY, N. Y. 12?27
AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

lftfilf Albany, New York

**Uurt llr 19?2

STATE TAX COraMt33tOI

HEARIXC UNIT

EOWARO ROOK

SECiETAIY TO
coMM tg3 | oll

A00iE3s Youn iEPLY tO

of

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

pursuant to ;tgtl,O ?3t
court to review an adverse decision

r[ Ih*t$r after

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Swr
OFFICER

cc Peti t ioner's Representative
Law Bureau

yours,

HEARING

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMNIISSION

In  the Mat ter the Pet i t ion

ROBERT B. SMALLWOOD

for  Redeterminat ion of  Def ic iency or
for  Refund of  Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  L964 ,  L965  and  1966 .

o f

o f

DECISfON

L

Pet i t ioner ,  Rober t  B.  Smal lwood,  has f i led a pet i t ion for

redeterminat ion of  def ic iency or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the vears L964'  L965 and 1966.

( r i l e  wo .  55096918) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .  cobu rn ,

Hear ing Of f icerr  d t  the of f ices of  the State Tax Commiss ion,  B0 Centre

S t ree t ,  New York r  New York r  o r r  Feb rua ry  15 ,  L972 ,  d t  10 :45  A .M.

weisman & Company by David R. Weisman appeared for petit ioner.

Saul  Heckelman,  Esq.  (A lexander  Weiss,  Esq. ,  o f  Counsel )  appeared

for  the Income Tax Bureau.

ISSUES

I .  D i d  p e t i t i o n e r ,  R o b e r t  B .  S m a l l w o o d ' s  a c t i v i t i e s  a s  a

consu l tan t  fo r  Thomas J .  L ip ton ,  Inc .  dur ing  the  years  1964,  L965

and 1956 cons t i tu te  the  car ry ing  on  o f  an  un incorpora ted  bus iness?

I I .  D id  pens ion  payments  rece ived by  pe t i t ioner ,  Rober t  B .

Smal lwood,  f rom Connect icu t  Genera l  L i fe  Insurance Company dur ing

the  years  L964,  1965 and 1966 cons t i tu te  income sub jec t  to  the

un incorpora ted  bus iness  tax?
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I I I .  D id pet i t ioner ,  Rober t  B.  Smal lwood,  have reasonable cause

for  fa i l ing to  f i le  New York State unincorporated business tax returns

for  the years 1965 and 1965?

FINDINGS OF FACT

1.  Pet i t ioner ,  Rober t  B.  Smal lwood. ,  f i led New York State

income tax res ident  re turns for  the years L964,  1965 and 1966.  He

did not  f i le  New York State unincorporated business tax returns

fo r  sa id  yea rs .

2 .  On  November  25 ,1968 ,  t he  Income Tax  Bureau  i ssued  a

Statement  of  Audi t  Changes against  pet i t ioner ,  Rober t  B.  Smal lwood,

imposing unincorporated business tax upon the income received by

him f rom Thomas J.  L ip ton,  Inc.  and Connect icut  Genera l  L i fe

Insurance Company dur ing the years L964,  L965 and L966.  I t  a lso

increased business income for  the years 1964 and 1965 as a resul t

o f  federa l  audi ts  of  h is  federa l  income tax returns for  sa id.  years.

These adjustments are not  be ing contested by h im,  I t  fur ther  imposed

a penal ty  pursuant  to  sect ion 685 (a)  o f  the Tax Law in  the sum of

$397 .84  f o r  t he  yea r  1965  and  $329 .63  f o r  t he  yea r  L966 .  I t  a l so

a l l owed  a  c red i t  o f  $ I ,279 .78  fo r  un inco rpo ra ted  bus iness  tax

prev iousty  paid by h im on account  of  h is  un incorporated business

tax l iab i l i ty  for  the year  L964.  In  accordance wi th  the aforesaid

Statement  of  AudiL Changes,  i t  issued a Not ice of  Def ic iency in  the

sum o f  f i 4 , 453 .76 .

3.  Pet i t ioner ,  Rober t  B.  Smal lwood,  was Pres ident ,  Chai rman

of  the Board of  Di rectors and Chief  Execut ive Of f icer  o f  Thomas J.

L ip ton ,  I nc .  f rom L949  to  December  31 ,  1958 .  On  December  31 ,  1958 ,

he ret i red f rom his  employment  as an of f icer  and d i rector  o f  sa id

co rpo ra t i on  pu rsuan t  t o  i t s  re t i r emen t  po l i cy .
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4 .  On  December  31 ,  1958 ,  pe t i t i one r ,  Rober t  B .  Sma l lwood ,

entered in to a wr i t ten agreement  wi th  Thomas J.  L ip ton,  Inc.

where in he was reta ined to  per form such advisory and consul t ive

serv ices as i t  might  request .  In  addi t ion to  the f inancia l

considerat ions,  he agreed not  to  compete wi th  the corporat ion.

Pursuant to the terms of said asreement he received from the

co rpo ra t i on  consu l t an t  f ees  o f  $39 ,999 .96  t n  L964 ,  $41 ,150 .87

in  1965  and  $40 ,000 ,00  i n  1966 .  I t  d id  no t  w i thho ld  Federa l  and

New York State income taxes and social security tax from the

compensat ion paid to  h im.

5 .  P r io r  t o  December  31 ,  1958 ,  Thomas  J .  L ip ton ,  I nc .  had

establ ished a pension p lan for  i ts  employees pursuant  to  qual i f ied

pension p lan between i t  and Connect icut  Genera l  L i fe  Insurance

Company.  Pet i t ioner ,  Rober t  B.  Smal lwood,  became e l ig ib le  for

pension benef i ts  under  the pension p lan upon h is  ret i rement  on

December 31,  1958.  He was not  requi red to  render  any serv ices

in order  to  receive the pension benef i ts .  He received pension

payrnents from Connecticut General Life Insurance Company total ing

$19 ,815 .80  rn  L964 ,  $2O,169 .36  i n  1965  and  $20 ,L69 .36  i n  1966 .

6.  Pet i t ioner ,  Rober t  B.  Smal lwood,  was advised by h is

accountants that  he was not  regui red Lo f i le  New York State

unincorporated business tax returns for  the years 1965 and 1966.

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  Rober t  B.  Smal lwood,

f rom Thomas J.  L ip ton,  fnc.  dur ing the years 1964,  L965 and 1966

const i tu ted receipts  f rom hj -s  regru lar  bus iness as a consul tant  for

said corporation and not compensation as an employee exempt from
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the imposi t ion of  the unincorporated business tax in  accordance

wi th the meaning and in tent  o f  sect ion 703(b)  of  the Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Rober t  B .

Smal lwood,  dur ing the years 1964,  1965 and 1966 const i tu ted the

carry ing on of  an unincorporated business and h is  income der ived

therefrom was subject to the unincorporated business tax in

accordance with the meaning and intent of section 703 of the

Tax Law.

C. That the income received by petit ioner Robert B. Smallwood,

f rom Connect icut  Genera l  L i fe  fnsurance Company dur ing the years

1964,  L965 and 1966 const i tu ted pension payments received by

virtue of services rendered as an employee prior to retirement and

therefore d id not  const i tu te bus iness income subject  to  the unin-

cornorated business tax.

D.  That  pet i t ioner ,  Rober t  B.  Smal lwood,  had reasonable

cause for  not  f i l ing unincorporated business tax returns for  the

years 1965 and 1966 and therefore the penal ty  assessed pursuant

to sect ion 585 (a)  o f  the Tax Law is  waived.

E. That the petit ion of Robert B. Smallwood is gta nted to

the extent of reducing gross business income for the year L964

f rom $59 ,816 .76  t o  $39 ,999 .96 ,  f o r  t he  yea r  1965  f r om $6L ,32O.23

to  $41 ,150 ,87  and  f o r  Lhe  yea r  L966  f r om $60 ,159 .35  t o  $40 ,000 .00

and of reducing unincorporated business tax lue for the year

L964  f r om $1 ,641 .19  t o  $900 .43 ,  f o r  t he  yea r  1965  f r om $1 ,591 .36

to  $806 .97  and  f o r  Lhe  yea r  L966  f r om $1 ,318 .53  Lo  $529 .42

together wj-th such interest as may be lawful ly due and less credit

f o r  $L ,279 .78  he re to fo re  pa id  on  accoun t  o f  sa id  tax  and  o f
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cancel l ing the penal ty  imposed pursuant  to  sect ion 685 (a)  o f  the

Tax  Law in  the  sum o f  $397 .84  fo r  t he  yea r  l - 965  and  $329 .63  fo r  t he

year  L966,  and the fncome Tax Bureau is  hereby d i rected to  accord ingly

modi fy  the Not ice of  Def ic iency issued November 25,  1968r  dr id . ,  except

as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York STATE TA)( COMMISSION

,O*f,o.*-Y < t n/4

(r,- --*- -** --'r(* (/.,'o* *
COMMISSIONHR

COMMISSIONER

COMMISSIONER


