
STATE OF I.IE[{ YORK
STATE TAX COMHISSION

In the l' latter of the Petition
:

of
JOSEPH SKLAR :

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business:
Taxes under  Ar t ic le(s)23 of the
Tax Law for the (Year(s) 1966 :

State of New York
County of Albany

Rae Zimmerman , being duly swornl deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, end that on the Sthday of Apri l  ,  19 72 she served the wlthin

Notice of Decision (or Determinat ion) by (eer: t l f ied) mal l  upon

'Toseph Sklar (representatlve of) the petitioner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

lrrapper addressed as follows: Joseph Sklar
857 Dogwood Avenue
W e s t  H e m p s t e a d ,  N . Y .  I L 5 5 2

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official depository) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petltloner herein and that the addrees set forth on sald wraPPer ig the laat

known address of the (representatlve of the) petitioner.

ATFIDAVIT OF }.IAIIING
OF HOTICE OT DECISION
BY (CERTITIED) l'lAlt

to before me this /'1 
'?

/,/ , -. /
.,' 

-M 
J..t 7n-'v'7 vL-2-7n--v*>-

day of Apri l  ,  L972. '  
o ' /



STATE 0F I,IEW YORK
STATE TAX COMI.{ISSION

In the ltatter of the Petition
:

o f
JOSEPH SKLAR :

:
For a Redeterrnination of a Deficlency or
a Refund of Unincorporated Busj-ness:
Taxes under Art ic le(s) ZS of the
Tax Law for the (Year(s )  tgOO :

State of New York
CounW of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an ernployee of the Oepartrnent of Taxation and Financer over 18 years of

age, and that on thesth day of Apri l  ,  L972 ,  she served the wlthin

Notice of Decision (or Determinat ion) by (eer: t i f ied) mai l  upon Irving L. Baumwald, Esg.

(representatLve of) the petitloner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid
I rv ing  L .  Baumwald ,  Esq.

wraPPer addressed as fol lows: Stern, Porter,  Kingston & Coleman
500 Fifth Avenue
N e w  Y o r k ,  N . Y .  1 0 0 3 0

and by deposlting s.me enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnited States Post Offlce Department withln the State of New York.

That deponent further says that the said addressee is the (representatfve

of) petitloner herein and that the addrees set forth on said wraPPer ls the lact

known address of the (representatlve of the) petitloner.

AFFIDAVIT OF MAITING
OF NOTICE OT DECISTON
BY (CERTIFTED) l{ArL

Sworn to before me this

5 th  day  o f  Apr i l  ,  L97Z



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N l

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO,I2l4A

STATE CAMPUS
ALBANY, N.  Y.  122n

AREA CODE 5 I8

4 5 7 - ? 6 5 5 , 6 . ' l

nATml  n , . ^ -r i r . ud r t v .  New York
Apr{I  5,  197i

g T A T E  T A X  C O M M T S S r O X

H E A i I X G  U X I T

E O W A R O  R O O K

SECiEIARY TO

coMM ls3  r0x

AODRESS YOUR REPLY TO

'Ioreg:rh Shlar
85? $og*n;*>: ftisnus
i{ogt ib$lpcte{ral, $[,]f. 11552

Dear I4r. skJ"ert

p lease take  no t ice  o f  the  DEcLe ion  o f
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P l e a s e  t a k e  f u r t h e r  n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n ( s )
17' ' ; l  of  the Tax Law any proceeding

in  cour t .  to  re -v jew an adverse  dec is ion  must  be  commenced
wi th in  4  nontna  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
a d d r e s s e d  t o  t h e  u n d e r s i g n e d .  T h e s e  w i l l  b e  r e f e r r e d
to  the  proper  par ty  fo r  rep ly .

O f f i c e r

cc  Pet i t ioner '  s  Repre  senta t ive
Law Bureeu



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOSEPH SKI,AR

for Redet,ermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Year  1966.

DECISION

Pet i t ioner ,  Joseph Sklar ,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the year  L966.  (F i te

No .  56168528) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .  Coburn ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

B0 Centre Street ,  New York,  New York on October  21,  1971,  dt

twelve o 'c loek noon.  Pet i t ioner  appeared by Stern,  Por ter ,

K ingston & Coleman,  Esqs.  ( t rv ing L.  Baumwald,  Ese. ,  o f  Counsel ) .

Ttre Income Tax Bureau appeared by Edward H. Best, Esq., (Albert J.

Ross i ,  Esq . ,  o f  Counse l ) .

ISSUES

I .  D id pet i t ioner ,  Joseptr  Sk lar 's ,  se l l ing act iv i t ies dur ing

the year 1966 constitute the carrying on of an unineorporated

bus iness  ?

I I .  Did pet i t ioner ,  Joseph Sklar ,  have reasonable cause for

fai l ing to f i le a New York State unincorporated business tax return

for  the year  1966?

FINDINGS OF FACT

1.  Pet i t ioner ,  Joseph Sklar ,  and h is  wi fe  f i led a New York

State income tax resident return for Lhe year L966. He did not

f i le a New York State unincorporated business tax return for

sa id  yea r .
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2. On October 28, 1968, tJ:e Incone Tax Bureau issued a

Statement of Audit CJranges against petit i  oner, Joseph Sklar,

imposing unincorporated business tax upon the income received

by h im f rom his  act iv i t ies as a sa lesman dur ing the year  L966.

I t  a lso imposed a penal ty  of  $44.L4 for  fa i lure to  f i le  a  New York

State unincorporated business tax return for  sa id year .  In

accordance with the aforesaid Statement of Audit Changes, i t

issued a Not ice of  Def ic iency in  the sum of  9236.98.

3.  Dur ing the year  1956,  pet i t ioner ,  Joseph Sklar ,  was

a costume jewelry and watch salesman. He represented four

unaf f i l ia ted f i rms in  the sa le of  these i tems.  The products

sold by him for each f irm were noncompetit ive. He sold the

products general ly to the same customers.

4.  Dur ing the year  1966,  on ly  one of  the four  f i rms for

whom he sold merchandise withheld Federal and New York State income

taxes and social security tax from the commissions paid to him.

Sales for this f irm provided approximately 70% of his grross

commiss ion income.  He was not  re imbursed for  any of  h is  bus iness

expenses.  He deducted these business expenses f rom his  gross

commission income on his fed.eral income tax return. Thre f irms

for whom he sold merchandise did not exercise any substantial

supervision or control over his sales activit ies and techniques

or over the t ime he devoted to sales, except to l imit the terri tory

in  which t re  could se l l - .

5 .  Pet i t ioner ,  Joseph Sklar ,  was advised by h is  accountant

that he was not required to f i le a New York State unincorporated

business tax return for  the year  L966.

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Joseph Sk1ar,

from the f irms he represented. during the year 1966, constituted

income f rom his  regular  bus iness of  se l l ing costume jewe1ry and
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watches and not income as an employee exempt from the imposition

of the unincorporated business tax in accordance with the meaninq

and in tent  o f  sect ion 703(b)  of  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Joseph Sklar ,

during the year 1966, constituted the carrying on of an unincor-

porated bus.iness and his income derived therefrom was subject to

the unincorporated business tax in accordance with the meaning

and intent of section 703 of the Tax Law.

c. That petit ioner, Joseph sklar, had reasonabre cause for

not f i l ing a New York State unincorporated business tax return

for  the year  1966,  and therefore the penar ty  assessed pursuant

to section 685 (a) of the Tax Law is waived.

D. That the petit ion of Joseph Sklar is granted to the extent

of  cancel l ing the penal ty  imposed pursuant  to  sect ion 685 (a)  o f

the Tax Law for the year 1966 and the Notice of Deficiency issued

october  28,  1968,  is  reduced f rom 9236.98 to  grg2.B4 together  wi th

such interest as may be due from october 28, 1968, and, except

as so granted,  the pet i t ion is  in  at l  o ther  respects  denied.

DATED: Albany, New York

AV-^^-{ -{r,1 f ,t tr
STATE TAX COMMISSTON

/  . / '
/ /l-r-. --" - pfu (/-- -t'- -2.-'

COMMISSIONER

\A^"![" 1C,,,*
COMMISSIONER

COMMTSSTONER


