
,roTE or'ilEt{ YoRK
STATE TAX COIIIIISSION

In thc l{atter of the Petltion
:

of

BERNARD AND NORINE SELBY 
:

3
For a Redetemlnation of a Deftcl.ency or
a Ref6nd 6f UnincorporaLed Busini:ss 3
Taxes under Article(s, 23 of the
Tax law for the (Year(s) 1965 and 196Q

State of New York
County of Albany

Lynn Wilson , belng duly eirorn; depoaes and eayr that

she is an ernployee of the Departnent of Taxatlon and Fl.nanccl ovcr 18 years of

agel and that on the 24th day of August , Lg 721 shc eervcd the wlthln

Notice of Decielon (or Determl.natlon) by (ccrtlfied) nail upon BERNARD AIID

NORINE SELBY (representatlve of) the petltloner ln the rlthln

proceedingr by encloaLng a true copy thcreof Ln a seeurely eealed lnatpatd

$rraPper addreesed as follors: Bernard and Norine Selby
120 Esplanade Drive
Rochester, New York L46LO

and by depocltlng eane errclosed in a postpald propcrly addresged rrapper ln a

(post office or offlcLal depository) under the exclusivc care and euetody of

the tlnited Stateg Post Offlce Depar{:ncnt wtthln the $tate of lfcr York.

Ttrat deponent firrther Bays that the sald addreaaee ia the (repreacutatlve

of) petitLoner herel.n and that the addrese eet forth on eal.d rrappcli le the laet

known address of the (re;resentatl,ve of the) pctitloner.

Sworn to before ne thlg

24Lh day oi August

AFFIIIAVIT OT HAITilC
0r t0flcE 0r DEcBIor
Btr (CER?rrrDD) Hrrr,



STATE OF ITE[{ YORK
STATE TAX CO}I}IISSION

In thc l{atter of the Petltion
t

of

BERNARD AND NORINE SELBY :

:
For a Redeternlnation of a lleflcl.ency or
a Ref irnd of Unincorpeated Business 3
Taxee under Article(s) ZS of the
Tax law for the (Year(s) 1965 and 196E5

State of New York
County of Albany

Lynn Wilson , belng duly sworn, depoees and aeya that

she is an employee of the llepartnent of Taxatlon and Fl.nanec, oyer 18 years of

agel and that on the 24th day of August , L9 72, she servcd the wlthln

Notice of Ilecielon (or DetermLnatlon) by (ccrtlfied) nalJ- upon RUBIN & LEVEY,

E S Q S . (representatl.ve of) the petltloner ln the wlthLn

proceedingr by encloalng a true copy thereof ln a seeurely eealed portpald

wrapper addressed as follons: Rubin & Levey, Esqs.
44 Exchange Street
Sui te  404

and by depoartlng sme enclor"aRf'"Ti*ffiti-"#"f$i5 
"dir1g"% 

rrapper ln a
(post offl.ce or offlcl.al deposltory) under the exclusive care and etrctody of

the United States Pogt Offlce Deparlncnt wlthln the $tate of lfcr York.

That deponent further says that the sald addreasee la the (repreaentatl.ve

of) petltloner herel.n and that the addreee eet f,orth on aal.d rrepper 1r the laat

known address of the (repesentatlvc of thc) petitlorner.

Snorn to before ne thls

24Lhday of August

AFFIDAVIT OF I.|AILNTG
oF x0rlcE or DEcIsIor
BY (CEmrrrED) HAII,



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROO,{ 2I4A

STATE CAMPUS
ALBANY, N. Y. lzul

A R E A  C O O E  5 I 8

4 5 7 - 2 6 5 5 , 6 , 7

g*ts&r Albany, New York

Angruct tr{r 197,

Bsrnard ryd Xorin. $cilry
ll0 erplrnrilo Drlvo
ftoch.tttrr Bfl Yosk 1{610

Danr l&. red !Nrr. Srlb8rr

Please take notice of the DrcISfff of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to ff(ltl0n 781 Of
the Tax Law any proceeding in coutt to review an adverse decision

must be commenced within { nOtthf after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

sTAtE TAt COMMtSStOX

HEAit l tc  uxtT

EOWARD ROOK

SECRETARY TO
coMMt3StOi l

A00iE3r YouR isPLY TO

/,(-*/**^
&. nsbart lrsknrr
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

AD-r.r2 (? /7O)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

BERNARD AND NORINE SELBY

for  a Redeterminat ion of  a  Def ic iency
or  for  Refund of  Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years 1965 and L966.

DECISION

Bernard and Norine Selby petit ioned for a redetermination of

def ic ienc ies in  un incorporated business taxes under  Ar t ic le  23 of

the Tax Law for the years L965 and L966.

Formal  hear ings were held at  the of f ices of  the SLate Tax

Commission, in Rochester, New York on Juty 15, Lg7T, and in New york

Ci ty  on December 10,  L97L,  before L.  Rober t  Le isner ,  Hear ing Of f icer .

The taxpayers were represented by Sherman Levey and the Income Tax

Bureau was represented by Fdward H.  Best ,  Ese. ,  (A lexander  Weiss,

Esq . ,  o f  Counse l ) .

ISSUE

Was salary income received by Bernard Selby during T965 and L966

from Brand and Oppenheimer,  Inc.  so in ter re la ted wi th  the pet i t ioner 's

other  bus iness as to  const i tu te taxable unincorporated business income

within the meaning of section 703 (b) of the New York Tax Law?

FINDINGS OF FACT

1. Petit ioners t imely f i led New York State income tax and

unincorporated business tax returns for  the years L965 and L966.

2-  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

business taxes for  the years L965 and 1966 was issued on December 5,

L967,  against  Bernard and Nor ine se lby under  F i re No.  52276285.

3. The ta><payers petit ioned f or redetermination of the

de f i c i enc ies .
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4.  Bernard Selby has been a se l f  employed manufacturer 's

representat ive for  approx imate ly  f i f teen years operat ing an of f ice

out of Rochester, New York. He represents companies who seII

components to  men's  c lo th ing manufacturers.  He has genera l ly

represented s ix  or  e ight  suppl iers  at  a  t ime and he ord inar i ly

se l ls  to  about  f i f teen c lo th ing manufacturers,  most  o f  whom are

in the Rochester  area.

5.  His  re la t ionship wi th  a l l  o f  the concerns other  than

Brand and Oppenheimer (hereinafter cal led B & O) is that of an

independent  sa les agent  se l l ing on a commiss ion basis .  T l ra t  income

was subject  to  unincorporated business tax and the pet i t ioner  has

always f i led h is  re turn and paid h is  tax on that  bas is .

6.  The taxpayer 's  ar rangement  wi th  B & O was d i f ferent .  He

was  pa id  $12 ,000 .00  a  yea r ,  rega rd less  o f  sa les .  I n  add i t i on ,  t he

taxpayer was paid an addit ional f lexible amount whereby petit ioner

was g iven ext ra compensat ion for  except j -onal Iy  good sales.  In

1965 ,  t axpaye r  was  pa id  $L8 ,942 .77  and  i n  L966 ,  $13 ,943 .O8 .  A11

of the money paid to the taxpayer was treated as wages and salary

by both B & O and taxpayer.

7.  Federa l  income tax,  New York State income tax and soc ia l

secur i ty  taxes were wi thheld f rom the taxpayer .  B & O a lso paid

i ts  employees share of  soc ia l  secur i ty  taxes and a lso paid the other

usual payrol l  taxes such as Workmen's Compensation and unemployment

insurance.

B. The taxpayer also received from B & O numerous other employee

fr inge benef i ts  inc lud ing noncontr ibutory major  medica l  and l i fe

insurance p lans,  and par t ic ipat ion in  a noncontr ibutory prof i t -

s t rar ing p lan.  Wi th one except ion no other  sa les representat ive

par t ic ipated in  any of  these programs,  nor  was there wi thhold ing

on pa)rments made to any other sales representative.
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9 .  Pe t i t i one r ' s  re la t i onsh ip  w i th  B  &  O  wen t  back  to  f955

when he was a regular  manufacturers representat ive on commiss ion.

In  1.961,  when Mr.  Oppenheimer d ied,  pet i t ioner  was of fered a fu l t

t ime job as pres ident  which he decl ined.  However ,  he was put  on

a salary and tre did agree to devote a substantial amount of t ime

to the administrative and sales program of the company. Mainly

in  1961 and L962,  pet i t ioner  spent  severa l  days a week in  New York

Ci ty  set t ing up the ex is t ing sa les program and t ra in ing a1l  key

sales personnel . in  the company.  Once th is  work was completed,  he

continued his work with B & O by constant consultation and advisory

work in  a l l  areas of  purchasing,  sa les and market ing.

1.0.  Pet i t ioner  would meet  wi th  the pr inc ipa ls  of  B & O an

absolute min imum of  f ive or  s ix  t imes a year  to  d iscuss genera l

problems,  inc lud ing the a l l  impor tant  pr ic ing s t ructure-  Pet i t ioner

was in constant telephone contact three or four t imes a week with

the pr inc ipa ls  or  key employees to  d iscuss qenera l  bus iness mat ters

and again the ever f luid pricing structure and bidding process in

the industry. Petit ioner was privy to information and decisions

far outside the scope of the work of any manufacturers representa-

t ive.  TLre of f ices and fac i l i t ies of  B & O in  New York Ci ty  were

made avai lab le to  the pet i t ioner .

11.  Pet i t ioner  a lso had per formed other  serv ices inc lud ing

look ing for  and invest igat ing mergters and acquis i t ions,  carry ingr

on negot ia t ions for  the same,  invest igat ion of  new product  l ines or

d i f ferent  product  l ines and other  qeneraL admin is t rat ive work.

CONCLUSTOTIS OF LAW

A. Petit ioner was a key man employee of Brand and Oppenheimer.

Pet i t ioner 's  work as a key man employee for  B & O was separate and

dis t inct  f rom his  other  bus iness act iv i t ies for  o ther  concerns in

L965 and L966 -
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B. fhe income from Brand and Oppenheimer was salary and was

not  subject  to  unincorporated business tax.

C.  TLre taxpayer 's  pet i t ion is  susta ined and i t  is  determined

that  there is  no def ic iency in  unincorporated business tax for  the

years  1965  and  L966 .

DATED: Albany, New York

A u g u s t  2 4 ,  L 9 7 2

STATE TAX COMMISSION

A

,4 7r|  /  . t . .  a.x. t /nl_s
L' t{ f--* ' 'z^'  r"

COMMISSTONER

I
l \ r  l " t -  \ i -

\ \ \ LLrrt \L $t-vw* -
COMMISSIONER


