
STATE OF }TEW YORK
STATE TAX COMNISSION

ln the ltatter of the PetiEion

of

OSCAR SCHECHNER AFFIDAVIT OF T.IAILING
OF NOTICE OT I'ECISION
BY (CERTITTID) l,tAlt

Taxes under Art icle(s) 23 of the
Tax Law for the (Vear(s) 1965 ;

State of New York
County of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the AL} '  day of Apri l  ;  L972, she served the within

Notice of Decision (or Determination) by (eertified) mall upon Oscar Schechner

(representati.ve of) the petitloner in the within

proeeedin$r by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Oscar Schechner
506 Queen St ree t
Westbury, New York

and by deposlting same enclosed in a postpald properly addressed r*rapper i.n a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l{ew York.

That deponent firrther says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said rr'rapper is the last

known address of the (representatl.ve of the) petitioner.

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business:

Sworn to before rne this

4E]r 
t'y 

*-, Apri1 , B7?
,/a",-l // 
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STATE OP NEl,{ YORK
STATE TAX COMI.{ISSION

In the I'tatter of the Petition

of

OSCAR SCHECHNER AFFIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTIFIED) t'rAIL:

For a Redetermination of a Defieiency or
a Refund of l l : incorporated Busin-ess.
Taxes under Art icle(s) 23 of the
Tax law for the (Year(s) fgOS :

State of New York
County of Albany

Marttra Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agee and that on the 4Lh day of Apri l  ,  L972, she served the wlthin

Notice of Decision (or Determlnation) by (eertified) mail upon Benjamin Rashkin

(representatlve of) the petitl.oner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol*lows: Benjamin Rashkin
1450 Broad.way
New York, New York

and by deposlting same enclosed in a postpald properly addressed r+rapper Ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post Office Departrnent withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petitloner herein and that the addrees set forth on sald wrapper is the laat

known address of the (representatlve of the) petitioner.
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STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

SIATE TAX COMMtSSto l , l

HEANI i lG UNIT

E O W A R O  R O O K

SECNETARY TO

c o M M  t s 3 l o x

ADDRESS YOUR REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  A C T I N G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Please take further notice that

the Tax Law any proceeding in

must be commenced within

the date of this notice.

At.BAt{Y. N. V. t2226
AREA CODE 51  8

4 5 7 - 2 6 5 5 , 6 , 7

t$$;df l Albany, New York

tprl,l 4, lt?l

pursuant to ggtl00 1tr2 Ol
court to review an adverse decision

Ororr Scbcc$nnr
306 gtlcco &rrrt
UrrtDrrry, f,fn lorf*

Drrr F. 8cft*ti&arr t

Please take notice of the ffitgtor
the State Tax Commission enclosed herewith.

o f

a fter

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

HEARING OFFICER

cc Peti t ioner's Representative

Law Bureau

* lbthr

AD-r.r2 (7 /70)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

OSCAR SCHECHNER

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
fo r  t he  Year  1965 .

DECISION

Pet i t ioner ,  Oscar  Schechner ,  has f i led a pet i t ion for  redeter-

mination of deficiencv or for refund of unincorporated business tax

under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  vea r  L965 .  ( r i l e  No .  46227867) .

A formal  hear ing was to  be hetd before Paul  B.  Coburn,  Hear ing Of f icer ,

a t  the of f ices of  the State Tax Commiss ion,  B0 Centre Street ,  l r lFw York,

New York ,  Pe t i t i one r ' s  rep resen ta t i ve ,  Ben jamin  Rashk in ,  C .P .A . ,

adv ised the State Tax Commiss ion in  wr i t ing on October  5,  L97L,  tha i

petit ioner wished to waive a formal hearing and submit the case to

the State Tax Commission on the entire record contained in the f i le.

The State Tax Commission renders the fol lowing decision after due

considerat ion of  sa id record.

ISSUES

I .  D id  the  se l l i nq  ac t i v i t i es  o f  pe t i t i one r ,  Osca r  Schechner ,

during the year 1965 constitute the carrying on of a,n unincorporated

business?

I I .  Did pet i t ioner ,  Oscar  Schechner ,  have reasonable cause for

fai l ing to f i le New York State unincorporated business tax return

for  the year  L965?
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FINDINES OF FACT

l .  Pet i t ioner ,  Oscar  Schechner ,  and h is  wi fe  f i led a New York

State income tax resident return for Lhe year L965. He did not

f i le a New York State unincorporated business tax return for said

year .

2.  On Januarv 29,  1958,  the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioner, Oscar Schechner, imposing

unincorporated business tax upon the income received by him as a

salesman dur ing the year  L965.  I t  a lso imposed a penal ty  of

$166.27 for  fa i lure to  f i le  a  New York State unincorporated business

tax return for said vear. In accordance with the aforesaid State-

ment  of  Audi t  Changes, ,  i t  issued a Not ice of  Def ic iency in  the sum

o f  $9O2 .72 .

3.  Pet i t ioner ,  Oscar  Schechner ,  was a ch i ldren 's  wear  sa les-

man during the year 1965. He represented two f irms in the sale of

chi ldren's wear. The items sold by him for each f irm were non-

competit ive.

4. Only one of the f irms for whom petit ioner, Oscar Schechner,

sold merchandise during the year L965 withheld Federal and New York

State income taxes and social security tax from the commissions paid

to him. He received approximately two-thirds of his commission

income from said f irm. He was not reimbursed for any of his business

expenses. He deducted these business expenses on his federal income

tax return. The f irms for whom he sold merchandise did not exercise

any substant ia l  contro l  or  superv is ion over  h is  sa les act iv i t ies or

techniques or to the t ime he devoted to sales, except to l imit the
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terr i tory  in  which ?re could se l l .

5 .  Pet i t ioner ,  oscar  Schechner ,  was advised by h is  accountant

that he was not required to f i le a New York State unincorporated

business tax return for  the year  f965.

CONCLUSIONS OF LAW

A. I lrat the income received by petit ioner, Oscar Schechner,

from the two f irms he represented during the year 1965 constituted

income f rom his  regular  bus iness of  se l l ing ch i ldren 's  wear  and not

compensation as an employee exempt from the imposit ion of the unin-

corporated business tax in accordance with the meaning and intent

of  sect ion 703 (b)  o f  the Tax Law.

B.  TLrat  the aforesaid act iv i t ies of  pet i t ioner ,  Oscar  Schechner ,

during the year L965 constituted the carrying on of an unincorporated

business and his income derived therefrom was subject to the unin-

corporated business tax in accordance with the meaning and intent of

section 7O3 of the Tax Law.

C.  That  pet i t ioner ,  oscar  Schechner ,  had reasonable cause for

fai l inq to f i le a New York State unincorporated business tax return

for  the year  1965,  and,  therefore the penal ty  assessed pursuant  to

sect ion 685 (a)  o f  the Tax Law is  waived.

D. Ikrat the petit ion of Oscar Schechner is granted to the

extent of cancell ing the penalty imposed for the year L965 pursuant

to sect ion 095 (a)  o f  the Tax Law and the Not ice of  Def ic iency issued

January 29,  l -968,  is  reduced f rom ;9O2.72 to  $736.45 together  wi th

such interest as may be due from January 29, 1968, and, except as

so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: A1bany, New York
((pt.(- 4 ,r.fe,

/

ISSIONER

COMMISSIONER


