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AFFIDAVIT OF MAITING
OF }IOTICE OF DECISION
BY (CERTTFTED) HAIL

Max J. Schacknow

Taxes under Articte(s) 23 of the
Tax Law for the (Vear(s) 1965, l_966 &:

L967

State of New York
CounW of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 27Lh day of March ) L9 72, she served the wlthln

Notice of Decision (or Determination) by (certified) mall upon Max J. Schacknow

(representatlve of) the petitioner in the wlthin

proeeedin|, by enelosing a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Max J. Schacknow
628 East 79Eh Street
Brooklyn, New York

and by deposlting same enclosed in a postpald properly addressed rrrapper in a

(post office or official deposltory) under the exclusive care and custody of

the United States Pogt Office Department withln the State of New york.

Tttat deponent further says that the said addressee ie the (representatlve

of) petttioner herein and that the addrees set forth on said wrapper is the laat

known address of the (representatlve of the) petitioner.
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STATE OF NEW YORK
STATE TAX COMI.{ISSION

In the llatter of the Petition

of

MAX iT. SCHACKNOW AFTIDAVIT OF I.{AIIING
OF XOTICE OT DECISION
BY (CERTTPTED) HArr

For a Redetermination of a DeficLency or
a Refund oflJnincorporated Business :
Taxes under Article(s) ZZ of the
Tax Law for the (Year(s) 1965 , Lg66 & :

1q6 ' '7

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and eays that

she is an emPloyee of the Department of Taxation and Finance, over 18 years of

ager and that on the 2TLhday of March , 19 7?" she served the within

Notice of Decision (or Determinatton) by (certlfied) mail upon lrving Schlusselberg,

Esq - (representatLve of) the petitloner in the wlthin

proeeedlngr by encloeing a true copy thereof in a securely sealed postpaid

wrapper addressed as follows: Irving Schlusselberg, Esq.
65 -31  17 l s t  S t ree t
Flushing, New York 11365

and by deposlting same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of l{ew York.

Ttrat deponent firrther says that the said addressee ia the (representatlve

of) petttLoner hereLn and that the address set forth on said wrapper 1g the laEt

known address of the (representatlve of the) petl.tioner.

Sworn to before me this

27e, day of March r L97Z
,.'../ ---:
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STATE OF NEW.YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

SIATE TAX COM,J tsStor l

HEAi tNC Ut { tT

E O W A R O  R O O K

SECRETARY TO

coMM ls3  toN

AOORESS YOUR REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

ALBANY. N. Y. T2226
A R E A  C O D E  5 1 8

+ 5 / - 2 6 5 5 . 6 ,  /

Sftfilt Albany, New York

ilrrct e?, l9?2

llril t. 86hr€titm
SIB lrrt ?$f:b Ctmrt
froohftmr k lort

Smr th. Sdrcf,rnonr

Please take notice of the $Gt8lfl
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to lf*lO ?11 Of
the Tax Law any proceeding in court to review an adverse decision

o f

must be commenced within $ hlibt
the date of this notice.

after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

Slul t. Gs!,ura
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion  :

o f

MAX J. SCHACKNOW : DECISION

for  Redeterminat ion  o f  Def ic iency  or  :
fo r  Refund o f  Un incorpora ted  Bus iness
Tax under  Ar t i c le  23  o f  the  Tax  Law fo r  :
t h e  Y e a r s  1 9 6 5 ,  l - 9 6 6  a n d  1 9 6 7 .

Pet i t ioner ,  Max J .  Schacknow,  has  f i led  a  pe t i t ion  fo r

redeterminat ion  o f  de f ic iencv  or  fo r  re fund o f  un incorpora ted

bus iness  tax  under  Ar t i c le  23  o f  the  Tax  Law fo r  the  years  1965,

1 9 6 6  a n d  1 9 6 7 .  ( F i l e  N o .  7 2 2 A 1 6 9 I )  -  A  f o r m a l  h e a r i n g  w a s  h e l d

before  Pau l  B .  Coburn ,  Hear ing  Of f i cer ,  d t  the  o f f i ces  o f  the

Sta te  Tax  Commiss ion ,  B0 Cent re  S t ree t ,  New York ,  New York ,  on

J u l y  L 4 ,  L 9 7 I ,  d t  1 : 2 0  P . M .  P e t i t i o n e r  a p p e a r e d  b y  I r v i n g

Sch lusse lberg ,  Ese.  The Income Tax  Bureau appeared by  Edward  H.

B e s t ,  E s q . ,  ( A 1 b e r t  J -  R o s s i ,  E s q . ,  o f  C o u n s e l ) .

ISSUE

Were the serv ices rendered by pet i t ioner ,  Max J.  Schacknow,

du r ing  the  yea rs  1965 ,  L966  and  1967 ,  ds  an  o f f i ce r  o f  Be rmac

Tex t i I es ,  I nc .  so  i n te r re la ted  and  i n teq ra ted  w i th  h i s  ac t i v i t i es

in  connect ion wi th  h is  un incorporated business as a text i le  repre-

sentat ive as to  const i tu te par t  o f  a  bus iness regular ly  carr ied on

by him?

FINDINGS OF FACT

1.  Pet i t ioner ,  Max J,  Schacknow, f i led New York State unin-

co rpo ra ted  bus iness  tax  re tu rns  fo r  t he  yea rs  1965 ,  L966  and  L967 .
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He reported as net income from business the income he received from

his act iv i t ies as a text i le  representat ive,  but  omi t ted f rom net

income the sa lary  he received f rom Bermac Text i les,  rnc-

2.  On Apr i l  11,  1969,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioner ,  Max J.  Schacknow, imposing

unincorporated business tax upon the sa lary  received by h im f rom

Bermac  Tex t i l es ,  I nc .  du r ing  the  yea rs  1965 ,  L966  and  L967 .  I t  a l so

imposed addi t ional  personal  income tax for  the years L965 and L966

in the to ta l  sum of  $39.87,  which i tem is  not  be ing contested by

pet i t ioner .  In  accordance wi th  the aforesaid Statement  of  Audi t

Chanqes  i t  i ssued  a  No t i ce  o f  De f i c i encv  i n  t he  sum o f  $1 ,651 .31 .

3 .  Dur ing  the  yea rs  1955 ,  ! 966  and  L967 ,  pe t i t i one r ,  Max  J .

Schacknow, conducted an unincorporated business as a text i le  repre-

sentat ive.  He sold men's  sh i r t ing fabr ics for  var ious jobbers and

manufacturers.  He was paid on a commiss ion basis  bv the se l lers-

He d id not  mainta in any inventory.  His  net  income f rom his  sa les

ac t i v i t i es  as  a  tex t i l e  rep resen ta t i ve  was  $L3 ,99L .42  i n  L965 ,

; I 4 ,248 .5O  i n  L966  and  $14 ,388 .83  i n  1967 .

4 .  D u r i n g  t h e  y e a r s  1 9 6 5 ,  1 9 6 6  a n d  L 9 6 7 ,  B e r m a c  T e x t i l e s ,  I n c .

was a  tex t i le  jobber .  I t  purchased bu lk  p iece  goods f rom mi l l s ,

I t  then cut the piece goods and sold and shipped them to manufacturers,

p r inc ipa l l y  in  the  lad ies 'wear  indus t ry .  The corpora t ion  main ta ined

a la rge  inventory  o f  p iece  goods.  I t  had accounts  rece ivab le ,

accounts  payab le  and loans  ou ts tand ing .  The corpora t ion  and the

un incorpora ted  bus iness  were  loca ted  on  d i f fe ren t  f loors  in  the

same bui lding. They had the same telephone number. They had separate

bank accounts  and s ta t ionerv .
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5 .  Dur ing  the  yea rs  1965 ,  L966  and  1967 ,  pe t i t i one r  Max  J .

Schacknow, was also president and ttre owner of 65% of the stock of

Bermac Text i les,  Inc,  He received sa lary  and bonuses f rom the

co rpo ra t i on  o f  $5 ,7OO.OO in  1965 ,  $11 ,560 .00  i n  L956  and  $23 ,522 '97

in Lg67.  Federa l  and New York State income taxes and soc ia l  secur i ty

taxes were withheld by the corporation from the compensation paid to

him. He reflected this income as wages on his New York State income

tax returns.  Glor ia  Abrams and Harry  Schacknow, pet i t ionerrs

brother ,  owned the balance of  the s tock.  They were a lso of f icers of

the corporation. They received compensation in proport ion to the

compensat ion paid to  pet i t ioner ,  Max J.  Schacknow'  Pet i t ioner ,

Max J. Schacknow, was the purchasing agent and f inanci 'al advisor for

the corporat ion.  The other  two pr inc ipa ls  acted as sa les represen-

tat ives.  On those occasions that  he made sales on behal f  o f  the

corporat ion,  he received a commiss ion on sa id sa les which was paid

to the unincorporated business.  His  morn ings were genera l ly  devoted

to se l l ing act iv i t ies on behal f  o f  the unincorporated business and

his  af ternoons were genera l ly  devoted to  of f ice act iv i t ies for  the

corporat ion.

CONCLUSIONS 9F LAW

A. That  the serv ices rendered.  by pet i t ioner ,  Max J.  Schacknow,

du r ing  the  yea rs  1965 ,  Lg66  and  1957 ,  dS  an  o f f i ce r  o f  Be rmac  Tex t i l es

Inc.  were not  so in tegrated and in terre la ted wi th  h is  act iv i t ies in

connect ion wi th  h is  un incorporated business as to  const i tu te par t

of  a  bus iness regular ly  carr ied on by h im and,  therefore,  the sa lary

received bv h im as an of f icer  o f  sa id corporat ion was exempt  f rom the
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imposi t ion of  the unincorporated business tax in  accordance wi th  the

meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

B .  T h a t  t h e  a f o r e s a i d  a c t i v i t i e s  o f  p e t i t i o n e r ,  M a x  J .

Schacknow,  ds  an  o f f i cer  o f  Bermac Tex t i les ,  Inc . ,  dur ing  the  years

L 9 6 5 ,  1 9 6 6  a n d  L 9 6 7 ,  d i d  n o t  c o n s t i t u t e  t h e  c a r r y i n g  o n  o f  a n

rrnincorporated business and his income derived therefrom was not

s  ub jec t  to  the  un incorpora ted  bus iness  tax  in  accordance w i th  the

mean ing  and in ten t  o f  sec t ion  7O3 o f  the  Tax  Law.

C. That the pet i t ion of Max J. Schacknow is granted to the

ex ten t  o f  cance l l ing  the  Sta tement  o f  Aud i t  Changres  da ted  Apr i l  11 ,

L 9 6 9 ,  d s  i t  r e l a t e s  t o  a d d i t i o n a l  u n i n c o r p o r a t e d  b u s i n e s s  t a x  d u e

i n  t he  sum o f  $L ,472 .09  and  the  No t i ce  o f  De f i c i ency  i ssued

Apr i l  11 ,  1969 ,  i s  r educed  f r om $1 ,651 .3 I  t o  945 .58  t oge the r  w i t h

such in terest  as may be due f rom Apr i l  11,  L969,  and,  except  as so

granted,  the pet i t ion is  in  a1 l -  o ther  respects  denied.

DATED: Albany, New York
---1
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STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


