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STI\TS 0F NEW YORK

STA'IE TAX C0i,'il '{fSSIO}l

Tax Adwisor  to the

(FORTERLY EXECUTIVE SECRETARY
ITISTITUTE OF TAX CONSULTANTS, INC.)

Lega l  and Account ing  Pro lEss io r ts

27 WILLIAM STR,EET . NEW YORK 5. N, Y.
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In  the l {a t ter  o f  the Pet l t lon

o f

DAV-ID RUDTN

fon a Redeterminat ion of  a
Def lc lency of  Unlncornorated
Bus iness  Taxes  under  A r tb  1e
23 of  the Tax Latr  for  the
years 1961+ through 7967

Bgsed  on

Default  r  Iu''
/ r {
I n,'r, l)ul," {

v

STATE OF FIOI]DA

DADE COUNTY

D.v id Rudln,  be inr  du ly  swornr  deposes

I  am the  taxpave r  u ,ho  f i l ed  a  pe t i b lon

and

for

say :

a Redetermlna-

t lon for  the years 196t1 ,  1965, f966 an4 1967, based on Ant lc le 23

of the New York State Tax Law.

Idy aqe Is  73

Beach,  F lor i -da,  3 i l -60,

o f  t he  S ta  te  o f  F lo r l da

work,

The proposed

a scheduled hear lng on

at tend beeause two days

and I  res ide at  19390 Col - l ins Avenue,  Miami

hav inE  fo rma1 l . y  e lee ted  to  becone  a  res iden t

on June 1"5,  1973,  when I  re t i red f rom act lve

def lc lency nesul ted f rom my fa i lure to  at tend

Seotember l l i r  A973,  rvh ich f  was not  ab le to

pr ior .  to  the scheduled hear ing f  had to



undergo emer,qency mouth sargery.

the def ie iency i  s  basod on my fa l lure to  pay Untncor-

po ra ted  bus iness  taxes  Cur ins  the  : / ea rs  1nvo Ived . It is rny

content ic ln that  the type of  Lncome earned by me wds not subject  to

t le  Unlncorporated Buslness Tax. The l leanlne Of f ice,  in  the

absence o f  the  Pet i t ioner ,  foundras  a  bas is  fo r  t t ,e  de f lc iency ,

(a  to ta l  o1  i ' ; !3 !8 .89  fo r  the  four  years )  t r ra t  pe t i t loner rs  ac t lv i -

t ies of  t rmanagement and pension planningrf  ,  const i tuted an unineor-

pora ted  bus iness  subJec t  t o  t ax . The quoted words were f rom my

own charac ter iza t ion  o f  my ac t iv i t ies  in  the  Sta fe  Income Tax  Returns

v r h i c l .  I  f i l e d . Tlr i  s  chanacteyLzatTon of  ac t i .  v l t ies 1s lneorrect

because  my  ac t i v l t i es  pe r ta inec i  exc l r : . s l ve l y  t o  he lp ing  A t to rneys

and  Acco r rn tan ts ,  t n  t he j r  respec t l ve  p rov inces  t c  do  tax  p lann lng ,

fnequent ly  lnvolv lng business mansgement  adv ice and serv ices in  the

creet ion and preparat ion of  Pensi -on and Prof l t  Shar ing Plans.  IUy

ac t i v i t i es  were  no t  o f  t he  na tu re  o f  t he  conduc t  o f  a  bus lness  bu t

pe r ta ined  en t i re l y  t o  the  rend i t i on  o f  p ro fess iona l  se rv i ces . My

l e t t e rhead  co ruec t l y  s ta tes  the  na tu re  o f  my  bus iness r  wh ich  wqs  oo

more than a cont inuat lcn of  the v ;orkbhat  f  had been doing for  a

pe r iod  o f  ove r  twen ty  f i ve  yea rs ,  f cn  the  f l rm  o f  l t r .R .Ca lne  &  Co . ,

C .P .A rs ,  o f  r r rh i ch  T  vv -as  the  sen io r  member ,  Ln  cha rge  o f  i t r s  t ax

depar tment ,  before T engaqed ln  my ovrn profess ional  pnact lco.

At  no t lme d id f  enrp1oy persons,  o ther  than stenographers

o r  t yp l s t s ,  t c  L ,o lp  me  1n  the  rend i t l on  o f  my  se rvJ -ces . f  worked

langsly fcr lawyers and accc'.:-ntantsr vrho were aware of my imor.qledge

and exper ience i -n  tax met ters . W se rv i ces  cons i s ted  o f  resea rc t : - ,

a , l v i ce ,  t he  p repa ra t i on  o f  b r i e f s ,  pe t i t i ons  and  pens ion  p1ans ,  and



somet imes,  o f  serv lces 1r '  scnnect ion \ r , I i th  the organizat ion l .nd

re-organi .zat ion of  corporat ions under  Secur i ty  and Exehange Regu-

l a t i ons . T  d id  no  adve r : t l s i ng  and  d id  no t  conduc i  a  bus iness .

M$ rve3f t  1o; 's  conf ined to  the rendi t ion of  serv iees in  which capl ta l

was nei ther  neeessary nor  ever  p layed any par t .

UnrJer  Sect ion 7O3,  re la t ina to  lncome exc luded f rom the

Unlncorporr ted Business Tax,  the fo l lorv lng is  enumerated as exempt

income:

1.  Serv ices rendered as an employee.
2 .  P ro fess lona l  senv l ces  rendered ,  v rhen  cap i ta l

i s  no t  a  ma te r l -a l  i ncome p roduc inE  fac to r .
3 .  Se rv i ces  ac tua l l y  rendered  by  an  i nd i v ldue l ,

in  the per formance o i '  v rh ich racre than BCI%
of  the  gnoss  l ncome was  de r l ved  f rom such
pe rsona l  so rv l ces .

I '4y income for the years 1961+ through f967 and f or al l

suceeeding years,  fa l ls  square ly  rv i th in  t i  e  2nd and ?rd exer ' rp t lons

enumerar,ed abo.;e.

A  P ro fess ion ,  by  the  de f i n i t i on  as  se t  f o r th  l n  Sec t i on  /0J

anrL in  Chapter  89 or  the Laws of  19Lr7 and !6 [  o f  the Act  o f  196c,  ls

one r r r ,yh ich inc l -udes any occupat lon or  vocat ion in  which a professed

knov r ledge  o f  some denar tmen t  o f  sc ience  o r  l ea rn ing  1s  used  by  i t t s

p rac t i " ca l  app l i c : t i on  to  th r  a f fa j r s  o f  o the rs ,  e i t he r  i n  ad r r j  s tne ,

guid ing or  teachlnq them, anr l  jn  serv ing the j - r  l .n terests  or  ive l fare,

i n  t he  p rac t l ce  o f  an  a r t  f o r rnCed  on  i t . The word lmpl ies at ta ln-

ments in  profess i -ona1 knol ' ; lerLqer  &s d ls t inguished f : :om mere sk l11,

l n  t he  anp l l ea t i on  o f  s r r ch  know lwdqe  t , o  uses  fo r  o the rs r  as  a  voca -

t i -onr l  .

' I h l s  de f i n l t l on  spec i f i ca l l y  an r l  mos t  accu ra te l y  desc r lbes

3.



the nature of  the serv jces f rom l . ' rh ich a l l  o f  my income vras der ived.

f  had gnaduated f rom aecornt lng and 1av;  schools ,  had f  or  25 years

engaged in tax work and becarrse of my educatio: 'ral backgrcund and.

exoer ience my serv ices vere souqht  by and v ' /ere usefuf  to  pract ic lng

lawyers  and  aeeoun tan ts .

For  a l  I  o f  lhe

that none of the lncome

I ln incorpor  ated Buslne s  s

Dade County, Florid"a

Sept .  28,  1973

f o rego lnq  reasons r  f  r espec t f u l l v

tn  the years lnvolved were subject

Tnxes .

submlt

to th

t ' )

el

Sworrr to before me

th is  zBt 'Y '  day of  Sept .  Ig73

' . -  T I  ON IDA  AT  LARGE
. .  , , , c ,  ? 1  1 9 7 6

;  
'  

i , i i ' i i rcns, lNc'



STAfE OF NEW YORK
STATE TAX Col0{ISSIotl

In the l'latter of the Petltion

of

DAVID RI]DIN

For a RedetermLnation of a l),effciency or
a Refund ofUnincorporated Business 3
Taxes under Articte(s) 23 of thc
Tax Iaw for the (Year(s) L964 - L967. z

State of Ner York
County of Albany

Lynn Wilson r belng duly swornl depoees and eaye that

she is an enployee of the Department of Taxatlon and Fl.nancc, oysr 18 years of

agee and that on the 4th day of August , L9 72, she rcrvcd the wlthh

llotice of Decislon (or Determl.natton) by (ccrttfted) nall upoa DAVID RUDIN

(representatlve of) the petltloner ln the rlthln

proceedingl by enclosing a true copy thereof ln a seeurely aealed poetpald

wrapper addreesed as follorsl David Rudin
377 North Broadway
No .311

and by depoatttng sme encro*.a InotrftFFCtUIfS"XFEhy addreesed rrapper tn a

(post office or offlclal dep,osltory) under the exclustve care and euatody of

the tlnited States Post Offlce Depar{:ncnt withln the State of llcr York.

Ttrat deponent firrther says that the sald addreaaee ie the (repreaertative

of) petltLoner hereln and that the addrees set forth on gaid yrapper 1g the laet

known address of the (representatlvc of the) petltlo,ner.

Sworn to before ne thl.s

4th day of August

AFFII}AVIT OT HAIIITC
OF ilOTICE OT DECISIOTI
BY (CEnrrrrED) r{aIL

)

r L972.



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOi,l2l4A

STATE CAMPUS
ALBANY, N.  Y.  l22n

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

Dltedl Albany, New York

Augurt {. 1972

S T A T E  T  X  C O M M t 5 3 T O X

HEANIr |G UNIT 
,

E O W A R D  R O O K

Sfc iE tA iY  TO

c0MMlsSror l

ADDRESS YOUR iEPLY TO

Devld hrdtn
377 torth Brorduay
to. 311
Yonkcn, ils York

Dolr !lr. &rdtnr

Please take notice of the DDCfSIOW Otr DftUIrf of
t h e  S t a t e  T a x  C o m m i s s i o n  e n c l o s e d  h e r e w i t h .

P l e a s e  t a k e  f u r t h e r  n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n ( s )
722 o f  the  Tax  Law any  proceed ing
in  cour t  to  rev iew an adverse  dec is ion  must  be  comrnenced
wi th in  4  lbn t t r r  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
a d d r e s s e d  t o  t h e  u n d e r s i g n e d .  T h e s e  w i l l  b e  r e f e r r e d
to  the  proper  par ty  fo r  rep ly .

tllgol
Hear ing

G. nrfght
O f f i c e r

cc  Pet i t ioner '  s  Repre  senta t ive
Law Bure tu



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  o f  the pet i t ion

o f

DAVID RIID]N

for  a Redeterminat ion of  a  Def ic iency
or  for  Refund of  Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
for  the Years L964 through 1967.

David Rudin f i led a pet i t ion pursuant  to  sect ion

the Tax Law for  the redeterminat ion of  a  def ic iencv in

business taxes under  Ar t ic re 23 of  the Tax Law for  the

through L967.

DECTSION ON
DEFAULT

722  and  689  o f

unincorporated

years L964

A hear ing  was  du l y  schedu led  fo r  l : 30  p .M. ,  JuLy  26 ,  ! 97L ,

at  the of f ices of  the State Tax Commiss ion,  BO Centre Street ,  New york,

New York before Nigel  G.  wr ight ,  Hear ing of f icer .  The rncome Tax

Bureau was represented by Edward H.  Best ,  Esq.  (Francis  x .  Boylan,

Esq ,  ,  a f  Counse l ) .

FINDINGS OF FACT

1-  The  de f i c i ency  i n  i ssue  i s  da ted  Apr i l  11 ,  Lg69r  dnd  i s

i n  the  amoun t  o f  93 ,834 .35  w i th  a  pena l t y  under  sec t i on  585 (a )  o f

the  Tax  Law o f  g95B.5B  and  i n te res t  o f  g605 .96  fo r  a  to ta r  o f

$5 ,398 .89 .

2 "  The def ic iency in  issue is  based upon a f ind ing that

pet i t ioner 's  act iv i t ies of  "management  and pension p lanning, '

const i tu tes an unincorporated business subject  to  tax.



2 -

3.  The not ice of  hear ing was sent  to  the address of  pet i t ioner

last known to the department: 377 North Broadway, Yonkers, New York.

4.  Nei ther  the pet i t ioner  nor  anyone on h is  behal f  appeared

at  the t ime and p lace for  the hear ing and no explanat ion for  the i r

absence has been made.

DECISION

The pet i t ion is  denied

wiLh such in terest ,  i f  ar l r

Tax Law.

DATED: A1bany, New York

and the def ic iency

as may be due under

i s  a f f i rmed together

sect ion 684 of  the

STATE TAX COMMISSION

O' qu*-* 4, l? z.t ,
41 rr-- -*-* tu /. /,., -,n=..

COMMISSIONER

COMMISSTONER

COMMISS IONER



Llr. Davld Rudin
377 lTorth Broadr*ay
Yonkers, lilelr York 1^0701

Dear lvir. Ru<lin!

Xhls ls in reeponoo
ai' ld May B, 1973.

llay 22, 1973

t

to your l.etters dated t'lay 7

Your ease was rec,pcncld on October 13 , 1.972r dncl
i ' t  is a'r laitLng a ne$, hearing date. I  

'cannot 
tel"I at,

this time, howeverr os to v.riren it wil I be rea ched
aEain

Vcry t ru iy yours,

?k/J,Y LI-",/ff
liigcrl G. I'irigiil:
I{earinq Off iccrNGif/maf

ec! 'Jameg Scott, Esq.
I,aw llureau
G.:bri€l DI Corbo
Income Tax Buroau



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N I  P R E S I D E T I T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

,. STATE OF NEW. YORK

DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9,  ROOM 214A
STATE CAMPUS

ALBANY, N.Y. 12226
AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

i

October  L3, .  L972

sTATE T^x ioxursirox
; ,. HEAR II.16 
'Ut{ 

IT

E O W A R O  R O O K

SECRETARY TO

coM M ts3  t0 r {

ADORESS YOUR REPLY TO

Mr.  David Rudin
377 No.  Broadway
Yonkers,  New York 10701

Dear Mr.  Rudin:

This  is  to  acknowledge receipt  o f .your  le t ter  o f
October  10,  L972 

,
The State Tax Commiss ion wi l l  reopen your  case

and a date for  a  hear ing wi I I  be set  aL a fu ture date.

Very t ru ly yours,

NiffeI c. wr:'gh{/ry
Hear ing Of f icer

cc:  'James Scot t ,  Esq.
Law Bureau

,/-"*r-4- /rftr-


