
STAIE OF }TEW YONK
STATE TAX CO}I}IISSIO}T

In thc l'latter of the Petltlon

of

BERNARD ROSENTHAL 
:

I

For a Redetermlnation of a Deflclency or
a Refund of gnincorporated Business r
Taxes under Article(s) ZZ of thc
Tax law for the (fear(s) Lg6O - Lg62 3

State of ilew York
County of Albany

MartSa Funaro r belng duly errorn, deposes and aaya that

she ie an employee of the llepartnent of Taxatlon and Flnanccr ovcr 18 years of

age; and that on the 24 day of August , I)Z , she rerved the rlthln

lfotlce of Decielon (or Determinatton) by (ccrtlfted) natl upon BERNARD

ROSENTHAL (relneeentatlve of) the petltloner In the rlthln

proceedingl by enclosing a tnre copy thereof Ln a seeurely sealed poetpal.d

wrapper addressed as follons: Bernard Rosenthal
A2 40 242nd. Street
Bellerose, New York

and by depoeltlng sme enclosed Ln a postpeld properly addreeced rrapPer ln a

(post offlce or offlclal deposttory) under the excluslvc care and ctretody of

the lrnlted States Post Offlce Depar-tilcrrt withln the State of lfcr York.

firat tleponent firrther BayE that the satd addreasee la thc (repreoeutatl.ve

of) petltJ.oner hereln and that the addrees e€t forth on aald rtapper lr the laet

known addrees of the (relnesentatl.vc of thc) 1rctltlmer.

A TIDAVIT OT }IAIITG
OF XOTICE OF DECISIOX
Btr (CERrrrrED) HtIr,

Sworn to before ne thls
rt, /a,uLs)&u. 7,d4.e-44 _



STATE OF }IEI{ YORK
STATE TAX CO}II.IISSIO}I

In thc Matter of the Petltlon 
.
a

of
a

BERNARD ROSENTIIAL 
:

For a Redetemlnation of a D,eflcLency or
a Refirnd of unincorporated Business r
laxes under Arttcle(s) ra of the
Tax law for the (Year(s)iiao 

L962 3

ATFII}AVIT OF }IAIIIXG
oF rf0flcE or DEcIsrcx
BY (CERTTPTED) Hrrr,

State of lfew York
County of Albany

Martha Funaro , bel.ng duly eworn, depoaes and eaya that

she is an employee of the Departnent of Taxatlon and Flnancc, ovctr 18 years of

agel and that on the 24 day of August , L\z , she servcd the rlthin

llotice of IlecieLon (or DetermLnatlon) by (ccrtlfted) nafl upon ALVrN r.

GOIDEL (repreeentatlve of) the petltloner ln the wlthtn

proceedlngl by eneloelng 
" 

.*"oi?%.11"e;jrtta securety eeated portpatd

wrapper addreeged as follors: Goidel & coidel
L27 ,fohn Street
New York, New york

and by depoetttng sme enclosed Ln a poetpatd properly addresged rrapper Ln a

(post office or offlclal deposttory) under the exclugl,vc care and cuetody of

the llnited States Pogt Offlce Depar{:ncnt wlthln the $tate of llcr York.

That deponent firrther sayE that the sald addreasee ta thd (repreeertatl,ve

of) petttLoner hereln and that the address set forth on aald *rapp€r fu the Laot

known addrees of the (repreeentatlvc of thc) pctltloner.

, '  
L97z . .

Snorn to before ne thls



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. 12?27

AREA COOE 518

4 5 7 - 2 6 5 5 ,  6 , 7

DAfEDt Albany, New York

lugrust 24, L972

tilr. Eernard Roaenthal
82-40 242nd $trect
Bellororor[€w york

Dlatr l{r. Rogsnthalg

Please take notice of the DSCISION of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tggtign 722 Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within fOUf ngntlN, after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

STAIE TAX COMMr53to l {

HEART[c  U l { tT

E O T A R D  R O O K

SECRETARY TO

coMMtSStOt l

ADDRE33 YOUN REPLY TO

W
EARING OFFICER

cc Peti t ioner's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF I{El{ YORK
STATE lAX COI|IiISSIOI|

In thc ldatter of the Petltlon
:

of

BERNARD ROSEITITHAL :

3
For a Redetermlnation of a Deflclency or
a Refirnd of Unincorporated Business r
Taxee under Arttcle(s) ZZ of the
Tax law for the (year(s) 1960 L9G2 z

ATFIDAVII OF IIAIIIXG
OF XOTICE OT DECISIOX
B[ (CERrrrrED) HtIr,

State of l{ew York
County of Albany

Martha Funaro, belng duly ewornl depoaes and rayr that

she is an ernployee of the llepartnent of Taxatlon and Fl.nanccr ovcr 18 years of

agel and that on the tst day of Septemberr 19 72t she rervcd the wlthla

lfotlce of Ilecielon (or Determinatton) by (ccrttfled) natl upon Alvin I. Goidel

(repreeentatl.ve of) the petltloner ln the nlthin

proceedLngr by encloalng a true copy thcreof ln a eeeurely eealed portpald

Hrapper addressed as follousr Alvin f . Goid.el
Goidel & Goid.el
L27 ,John Street
New York, New York

and by depocltlng sme enclosed Ln a poatpal.d lroperly addreescd rrapper ln a

(post offlce on offtclal. deposttory) under the excluslvc care and curtody of

the Unlted States Pogt Offlee Deparhcrnt wlthln the gtate of ller lork.

fitat deponent frrther says that the sald addressee le thc (repreeeutatlve

of) petltl.oner herel.n and that the addrcec set forth on aaLd rrapper 1r the lart

known address of the (re;reeentatl.vc of the) lntltloner.

Sworn to before ne thls

L*,Y > "
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

BERNARD ROSENTHAL

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  1960 ,  L96L  and  L962 .

DECISION

Pet i t i one r ,  Be rna rd  Rosen tha l ,  has  f i l ed  a  pe t i t i on  fo r

redeterminat ion of  a  def ic iency or  for  re fund of  un incorporated

bus iness  tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  vea rs  1960 ,

1961  and  L962 .  (F ' i l e  rVo .  2 -3323754) .  A  fo rma l  hea r ing  was  he ld

b e f o r e  P a u I  B .  C o b u r n ,  H e a r i n g  O f f i c e r r  d t  t h e  o f f i c e s  o f  t h e

Sta te  Tax  Commiss ion ,  BO Cent re  S t ree t ,  New York ,  New York  on

J u n e  2 0 ,  L 9 7 2 ,  d t  1 1 : 0 0  A . M .  P e t i t i o n e r  a p p e a r e d  b y  G o i d e l  &

G o i d e l ,  E s q s .  ( A l v i n  I .  C o i d e l ,  E s q . ,  o f  C o u n s e l ) -  T h e  I n c o m e

Tax Bureau appeared by  SauI  Hecke lman,  Esq.  (A lber t  J .  Ross i ,  Esq.

o f  C o u n s e l ) .

lSSUE

Did  the  se l l i ng  ac t i v i t i es  o f  pe t i t i one r ,  Be rna rd  Rosen tha l ,

dur ing the years 1960,  I96L and L962 const i tu te the carry ing on

of  an unincorporated business?

FIND]NGS OF FACT

t ,  Pe t i t i one r ,  Be rna rd  Rosen tha l ,  and  h i s  w i fe  f i l ed

State income tax res ident  re turns for  the years 1950,  196I

He d id not  f i le  New York State unincorporated business tax

fo r  sa id  yea rs .

New York

a n d  L 9 6 2 .

returns
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2.  On February 14 ,  L966,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Bernard Rosenthal ,

imposing unincorporated business tax in  the to ta l  sum of  $1,045.88

upon the income received by h im f rom his  act iv i t ies as a sa lesman

dur ing  the  yea rs  1960 ,  1961  and  1962 .  I t  a l so  made  an  ad jus tmen t

to conform wi th  a federa l  audi t  for  the year  L962.  The amount  of

sa id adjustment  is  not  be ing contested by h im.  In  accordance wi th

the aforesaid Statement  of  Audi t  Changes,  i t  issued a Not ice of

De f  i c i ency  i n  t he  sum o f  $L ,270 .10 .

3.  Pet i t ioner ,  Bernard Rosenthal ,  was a furn i ture par ts

salesman dur ing the years 1960 ,  L96L and 1962.  He sold furn i ture

parLs for  three f i rms in  1960 and for  two f i rms in  1961 and 1962.

The f i rms for  whom he so ld merchandise were not  a f f i l ia ted.  The

i tems sold by h im for  each f i rm were noncompet i t ive.  He so ld the i r

products  to  genera l ly  the same customers.  He mainta ined an of f ice

in h is  home.  He paid commiss ions to  a cousin who a ided h im in

making sa les in  the Boston area.

4.  The f i rms for  whom pet i t ioner ,  Bernard Rosenthal ,  so ld

merchandise dur ing the years 1950,  1961 and.  L962 d id not  wi thhold

Federa l  and New York State income taxes and soc ia l  secur i tv  tax

f rom the commiss ions paid to  h im.  Thev d id not  cover  h im for

workmen's  compensat ion,  unemployment  or  medica l  insurance.  He was

not  re imbursed for  h is  expenses,  wi th  the except ion of  cer ta in  t rade

show expenses.  I Ie  deducted h is  bus iness expenses on Sched.u le r rCr t

of  h is  federa l  income tax return.  The f i rms for  whom he so ld

merchandise d id not  exerc ise anv substant ia l  superv is ion or  contro l

over  h is  sa les act iv i t ies and technicrues or  over  the t ime he devoted
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to sa les,  except  to  l imi t  the ter r i tory  in  which he could seI r .

CONCLUSIONS OF LAW

A- That  the income received by pet i t ioner ,  Bernard Rosenthal ,

f rom the f i rms that  he represented dur ing the years 1960,  Lg6L and

1962 const i tu ted income f rom his  regular  bus iness of  se l l ing furn i ture

parts and not compensation as an employee exempt from the imposit ion

of  the unincorporated business tax in  accordance wi th  the meaninq

and in tent  o f  sect iors  703 (b)  and 703 ( f  )  o f  the Tax Law_

B.  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Be rna rd  Rosen tha l ,

dur ing the years 1960,  19GI and L962 const i tu ted the carry ing on of

an unincorporated business and h is  income der ived theref rom was

subject  to  the unincorporated business tax in  accordance wi th  the

meaning and in tent  o f  sect ion 7O3 of  the Tax Law.

c.  That  the pet i t ion of  Bernard Rosenthal  is  denied and

the  No t i ce  o f  De f i c i ency  i ssued  Februa ry  12 ,  Lg66 ,  i s  sus ta ined .

DATED: Albany, New york

A u g u s t  2 4 ,  L 9 7 2

STATE TAX COMMISSION

/ /,' ,.// I"( lr,-r'- o" fl-^ l ( '1--7'-*-'

COMMISSIONER

l \  .
\  \ r  1 4 -  l .
I  LU*LL',U [ "t i . . .-. ,--=-

COMMISSIONER


