
STATE OF NEW YORK
STATE TAX COMXISSION

In the l,tatter of the Petition

of

DAVID PRICE

For a Redetermination of a Deficlency or
a Refund of Unincorporated Business
Taxes under Art icle(s) Zl of the
Tax iaw for  the (Year(s)  1961,  L962,  h963

L964 & 1965

State of New York
Countv of Al"bany

Martha Funaro, being duly sworn, dcposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 4th day of Apri l  ,  L972 ,  she served the ptthin

Notice of Decision (or Determinat ion) by (ee:r: t l f ied) mai l  upon David Price

(representatlve of) the petitloner in the wlthitt

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

lrrapper addressed as follows: David Price
95 lti-mosa Drive
Roslyn, New York LL576

and by deposlting sarne enclosed in a postpatd properly addressed wraPPer ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnlted States Post Office Department within the State of New York.

Ihat deponent firrther says that the said addressee is the (representatlve

of) petitioner herein and that the addrees set forth on said wraPPer ig the laat

known address of the (representatlve of the) Petitloner.

Sworn to before me this

Atln day of APriI , L972.

ATF]DAVIT OF T.{AIIING
OF HOTICE OT DECISTON
BY (CERTIFTED) l,{arl

,-', 
*'Zn-^-z-



STATE OF I{EW YORK
STATE TAX COMHISSION

ln the l lat ter of  the Pet i t ion
:

o f

DAVID PRICE :

:
For a Redeterminat ion of a Def ic iency or
a Refunrl  of  Unincorporated Busihesg
Taxes under Art ic le(s) 23 of  the
Tax  Law fo r  t he  (Vear (s )  1961 ,  L962 '  \ 963

L964 & 1965

State of New York
County of Albany

Marttra Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel anrl that on the 4th 63y 69 April , Lg72 , she served the wlthin

Notice of D,ecision (or Determination) by (eert l f ied) mail upon ,Jerome Reiss, EsQ.

(representatlve of) the petitioner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpaid

lrrapper addressed as fol lows: Jerome Reiss, Esq.
100 CLrurch Street
New York, New York

and by deposlting same enclosed in a postpatd properly addressed rorapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Offlce Department withln the State of New York.

That deponent firrther says that the said addressee ie the (representative

of) petltioner herein and that the addrees set forth on said wraPPer is the last

known address of the (repreeentatlve of the) Petitioner.

Sworn to before rne this

AE]n day of April L972.

AFFIDAVIT OF MAITING
OF HOTICE OT I}ECISION
BY (CERTTFIED) l,tAIL



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E s I O E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

STATE OF NEW

OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBAI{Y. N. Y. T2226

A R E A  C O D E  5 1 8

4 5 7 - 2 6 5 5 , 6 . 7

vofr
SIATE TAX COMMr9SrOl l

HEAR IXG UI I  IT

E O W A R O  R O O K

SECRETARY TO

coMM lss  to t l

ADDRESS YOUR REPLY TO

htAdt Albany, New York

&rl1 {, 19?3

DrvLd Frtcc
35 ltt"nar &l.itr
*orl1n, trr Iorfr t1t?6

Derr Slr r

Please take notice of the Fm 8!9il
the State Tax Commission enclosed herewith.

o f

pursuant to Ce6tlOO ??l Ot
court to teview an adverse decision

4 lhrth: after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned, These wil l  be referred

to the proper party for reply.

Very truly yours,

Teul l" Gottusn
HEARING OFFICER

Petit ion er 's Representative
Law Bureau

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the pet i t ion

o f

DAVID PRICE

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Tax under  ArL ic le  23 of  the Tax Law
fo r  t he  Yea rs  1961 ,  L962 ,  L963 ,  1964
and  1965 .

DECISION

Pet i t ioner ,  David Pr ice,  has f i led a pet i t ion for  redeterminat ion

of  def ic iency or  for  re fund of  un incorporated business tax under

Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1961 ,  L962 ,  L963 ,  L964  and

1965 .  (F i l e  No .  46O499 IL ) .  A  fo rma l  hea r ing  was  he ld  be fo re  Pau l  B .

Coburn,  Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

B0  Cen t re  S t ree t ,  New York ,  New York  on  June  17 ,  I 97L ,  d t  9 :10  A .M.

and  con t i nued  on  November  L6 ,  L97 I ,  d t  1 :15  P .M.  Pe t i t i one r  appeared

by Greenberg,  Trayman,  Harr is ,  Cantor ,  Reiss & Blasky,  Esqs.

(Jerome Reiss,  Esq. ,  o f  Counsel ) .  The Income Tax Bureau appeared

by  Edward  H .  Bes t ,  Esq . ,  (A lbe r t  J .  Ross i ,  Esq .  ,  o f  Counse l ) .

ISSUE

Did  pe t i t i one r ,  Dav id  P r i ce ' s  ac t i v i t i es  as  a  fu rn i t u re  sa lesman

dur ing  the  yea rs  1961  ,  1962 ,  1963 ,  1964  and  1965  cons t i t u te  the

carrying on of an unincorporated business?

FINDINGS OF FACT

1.  Pet i t ioner ,  David Pr ice,  and h is  wi fe  f i led New York State

income tax  res iden t  re tu rns  fo r  t he  yea rs  1961 ,  L962 ,  1963 ,  1964  and

1965.  He d id not  f i le  New York State unincorporated business tax

re tu rns  fo r  sa id  vea rs .
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2.  On March I I ,  1968,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioner ,  David Pr ice,  imposing

unincorporated business tax upon the income received by him from

h is  ac t i v i t i es  as  a  sa lesman  du r ing  the  yea rs  1961 ,  L962 ,  L963 ,

1964  and  1965 .  I t  a l so  i nc reased  h i s  ne t  p ro f i t  f o r  t he  yea rs  1961

and 1962 in  accordance wi th  a federa l  audi t  d isc los ing addi t ional

bus iness income.  In  accordance wi th  the aforesaid Statement  of

Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the sum of

$9 ,L52 .43 .

3.  Pet i t ioner ,  David Pr ice,  was a furn i ture sa lesman dur ing

the  yea rs  1961 ,  L962 ,  1963 ,  L964  and  1965 .  He  rep resen ted  fou r  o r

f ive f i rms in  the sa le of  furn i ture.  The i tems sold for  each f i rm

were noncompetit ive. He generally sold the products of the different

f i rms to  the same customers.  One of  the f i rms,  Thayer  Coggin,  Inc. ,

prov ided 60% Lo B0% of  h is  commiss ion income.  He d id not  have any

employees.  He used one room in h is  home as an of f ice.

4 .  Du r ing  the  yea rs  1961 ,  L962 ,  L963 ,  L964  and  1965 ,  t he  f i rms

for  vrhom pet i t ioner ,  David Pr ice,  so ld furn i ture d id not  wi thhold

Federal or New York State income taxes or social security tax from

the commissions paid to him. They did not reimburse him for any of

his business expenses. He deducted expenses incurred in connection

wi th h is  sa les act iv i t ies on Schedule ' tc ' r  o f  h is  federa l  income tax

returns.  He repor ted h is  commiss ion income as "bus iness income" on

his New York State resident income tax returns. The f irms for vrhom

he sold merdhandise d id not  exerc ise anv substant ia l  contro l  or

superv is ion over  h is  sa les act iv i t ies or  techniques or  over  the t ime

he devoted to  sa les,  except  to  l imi t  the ter r i tory  in  which he could

se l1 .
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5 .  Pe t i t i one r ,  Dav id  P r i ce ,  ob ta ined  a  B .A .  deg ree .  He  took

graduate courses at the New York University School of Retai l ing.

He worked as an assistant buyer for a major New York City department

store and as a buyer and merchandise manager for City Stores Corporation

pr ior  to  represent ing the aforesaid f i rms in  the sa le of  furn i ture.

6.  Pet i t ioner ,  David Pr ice,  fa i led to  submit  any documentary

or  other  substant ia l  ev idence to  prove that  federa l  ad justments d is-

c los ing addi t ional  bus iness income in  the sums of  $1,616.16 for  the

year  L96I  and $1,700.00 for  the year  L962 were improper ly  assessed.

7 .  A t  t he  fo rma l  hea r ing  he ld  on  June  17 ,  L97L ,  pe t i t i one r ,

David Pr iceos representat ive reguested that  the State Tax Commiss ion

cut  o f f  the accrual  o f  in terest  on the a l leged unincorporated business

tax  l i ab i l i t y  as  o f  sa id  da te .

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  David Pr ice,  f rom

the f irms he represented ciuring the years 1961 , 1962 '  L963, 1964

and 1965 condt i tu ted income f rom his  regular  bus iness of  se l l ing

furniture and not compensation as an employee exempt from the

imposit ion r:rf  the unincorporated business tax in accordance with

the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

B.  That  the act iv i t ies of  pet i t ioner ,  David Pr ice,  ds a furn i ture

sa lesman  du r ing  the  yea rs  1961 ,  L962 ,  L963 ,  L964  and  1965 ,  a l t hough

requi r ing specia l  knowledge and exper ience,  d id  not  const i tu te the

practice of a profession exempt from the imposit ion of the unincorporated

business tax in  accordance wi th  the meaning and in tent  o f  sect ion 703 (c)

of the Tax Law.
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C .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Dav id  P r i ce ,

du r ing  the  yea rs  1961 ,  L962 ,  1963 ,  L964  and  1965 ,  cons t i t u ted  the

carrying on of an unincorporated business and his income derived

therefrom was subject to the unincorporated business tax in accordance

with the meaninq and intent of section 703 of the Tax Law.

D. That the Statement of Audit Changes properly assessed

addi t ional  bus iness income for  the vears I96L and 1962 based upon

a  fede ra l  aud i t  o f  pe t i t i one r ,  Dav id  P r i ce ' s  f ede ra l  i ncome tax

re tu rns .

E.  That  the State Tax Commiss ion does not  have the author i ty

under Art icle 23 of the Tax Law to waive the accruing of interest on

pet i t ioner ,  David Pr ice 's  un incorporated business tax l iab i l i ty  for

t he  yea rs  1961 ,  L962 ,  L963 ,  L964  and  1955 .

F.  That  the pet i t ion of  David Pr ice is  denied and the Not ice

o f  De f i c i ency  i ssued  March  11 ,  1968 ,  i s  sus ta ined .

DATED: Albany, New york

47t'/ I z/27
</

hAJ,6, fC,"---

STATE TAX COMMISSION

COMMISSIONER

COMMISSTONER


