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STATE OF NEW YORK
STATE TAX COMXISSION

In the Hatter of the

of

Petit ion

LEONARD POCHTER

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business.
Taxes under Art ic le(s) 23 of the
Tax Law fo r  the  (Year (s  I  L962,  1963,  I
_  1  9 6 4  a n d  1 9 6 5 .

before me this

of March ,  L972.

AFFIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTTFTED) r{AIr,

State of New York
County of Albany

Lynn Wilson r being duly sworn, deposes and says that

she is an enployee of the Department of Taxation and Finance, over 18 years of

ager and that on the 2nd day of March , L9 72, she served the within

Notice of Decision (or Determination) by (eertified) malt upon LEONARD POCHTER

(representatlve of) the petitloner in the wlthin

proeeedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as foLlows: Leonard pochter

25  Eas t  B6 th  S t ree t
New York, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post 0ffice Department withln the State of l{ew York.

That deponent further says that the said addressee ie the (representative

of) petttLoner herein and that the address set forth on said wrapper is the lact

known address of the (representatlve of the) petitloner.

Sworn to

2nd day
, / )

<::/1,r' t v., 
-/.1'/.y''z'a2<-



STATE OF NEW YORK
STATE TAX COMXISSION

In the Matter of the Petition
:

of

LEONARD POCHTER
AFFIDAVIT OF },IAIIING
OF }IOTICE OT DECISION
BY (CERTITIED) l.{AIr,

Taxes under Art icle(s) ZZ of the
Tax Law for  the (Year(s \  L962,  1963,  :

1 9 6 4  a n d  1 q 6 q

State of New York
County of Albany

Lynn Wilson r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 2nd day of March , Lq 72, she served the withln

Notice of Decision (or Determination) by (eertified) mail upon CARL MUR, ESQ.

(representatlve of) the petitioner in the wlthin

proceedinSr by encloslng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as fol lows: CarI Mur, Esq.
350 Fi f th  Avenue
su i te  5008

and by depostttng same encro""aNg# 
"tfio*'p"If5rX3"t5r "Jf*9*"u 

wrapper tn a
(post office or offieial deposltory) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of New York.

That' deponent ftrrther says that the said addressee ie the (representative

of) petitLoner herein and that the address set forth on said rrrrapper is the lact

known address of the (representatlve of the) petitioner.

For a Redetermination of a Deficlencv or
a Refund of Unincorporated Busidess.

Sworn to before rne this

2nd. .day of March , L972.
tz' '->

7 c r ( - /  l ,  . , ,  . . z -? Ll ->/ )- t-44->

, _ 2  ,  r

,/ /,



i . :

STATE OF
STATE TAX

NEW YORK
COMHISSION

ln the Matter of the Petition

of

LEONARD POCHTER
AFF]DAVIT OF MAILING
oF lfoTrcE 0r DEclstot{
BY (CERTIFIED) I{AIT,

For a Redeterrnination of a Deficlencv or
a Refund of Unincorporated Busif less.
Taxes under Art icle(s) 23 of the
Tax Law for  the (Year(s)  L962,  1963,  2

L 9 6 4  a n d  1 9 6 5 .

State of New York
County of Albany

Lynn Wilson r being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

ager and that on the 2nd day of March , Lrr72 , she served the within

Notice of Decision (or Determination) by (eerttf ied) mail r.rpon HENRY BASS, C-P-A-

(representatlve of) the petiti.oner in the wlthin

proceedinrt by enclosing r t.r*"*fV 
bL"SS:td:nlo":"*e1y 

seated postpaid

wraPPer addressed as fol-lows3 Kalow & Bass
57O Seventh Avenue
New York, New York

and by depositing same enclosed in a postpaid properly addressed mapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petttLoner hereLn and that the address set forth on said liirapper is the laat

known address of the (representatlve of the) petitl.oner.

Sworn to before me this

2nd .day of March ,  L9 72
./.' 7

/  r {L-{  (y '  , -u2. .7-r t , t , -2.n-v. . -  _
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

,. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO,{ 2I4A

STATE CAMPUS
ALBANY, N.  Y.  122n

A R E A  C @ E  5 1 8

4 5 7 - 2 6 5 5 , 5 , 7

&f,3f iSt Albanye New York
ldmglt tr tl)?l

S 'ATE  TAT  COMMISS IOX

HEAI t xc  UL tT

EOWARO ROOK

3ECiETAiY TO
coMMtSSro l l

AODiES9 YOUR REPLY TO

Igrmrrd FaCfttrr
ls satt ssth $tr.*t
n r lo rkr  hYofh

Ihrr *dr. trroc$trrt

Please take not ice of the DSC$iIgf of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P l e a s e  t a k e  f u r t h e r  n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n ( s )
7 t?  o f  the  Tax  Law any  proceed lng
in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
wi th in  {  lOntb f  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s l o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to  the  proper  par ty  fo r  rep ly .

Very  t ru ly  yours t

F*sI t. c&rrn
H e a r i n g  O f f i c e r

c c  P e t i t i o n e r r  s  R e p r e s e n t a t i v e
Law Burecu



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

LEONARD POCHTER

for Redetermination of Deficiency or
for Refund of Unincorporated. Business
Tax under Art icle 23 of the Tax Law for
the  Years  1952 ,  L963 ,  1964  and  1965 .

DECISION

Pet i t ioner ,  Leonard Pochter ,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business

tax under  Ar t ic le  23 of  the Tax Law for  the years 1962,  L963,

1964  and  1965 .  (F i l e  No .  48021807) .  A  fo rma l  hea r ing  was  he ld

before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the

State Tax Commission, B0 Centre Street, New York, New York on

May  20 ,  I 97L ,  d t  2 :OO P .M .  Ca r I  Mu r ,  Esq - ,  and  Ka low  &  Bass ,  C .P .A . ' s

by Henry Bass,  C.P.A.  appeared for  pet i t ioner .  Edward H.  Best ,  Esg. ,

(A lber t  J .  Rossj - ,  Ese. ,  o f  Counsel )  appeared for  t t re  Income Tax

Bureau.

ISSUES

I .  D id pet i t ioner ,  Leonard Pochter 's ,  se l l ing act iv i t ies dur ing

D
the years L962,  1963,  L964 and 1965 const i tu te the carry ing on of  an

unincorporated bus:iness ?

I I .  Did pet i t ioner ,  Leonard Pochter ,  have reasonable cause for

fa i l ing to  f i le  un incorporated business tax returns for  the years

1962 ,  L963 ,  1964  and  1965?

FTNDINGS OF FACT

1.  Pet i t ioner ,  Leonard Pochter ,  and h is  wi fe  f i led New York

State income tax resident returns for the vears 1962 and 1963 and

New York State combined ineome tax returns for the years 1964 and

1965. He did not f i le New York State unineorporated business tax

re tu rns  fo r  sa id  vea rs .
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2.  On November 27,  1967,  the Income Tax Bureau issued a

Statement of Audit CJranges against petit ioner, Leonard Pochter,

imposing unincorporated business tax upon the income received

by h im f rom his  act iv i t ies as a sa lesman dur ing the years L962,

1963 ,  1964  and  1965 .  I t  a l so  made  an  $800 .00  ad jus tmen t  t o  re f l ec t

federal audit ctranges for the year L962, which adjustment is not

being contested by petit ioner. I t  further imposed a penalty of

$I ,295.7L for  fa i lure to  f i le  New York State unincorporated business

tax returns for said years. In accordance with the aforesaid

Statement of Audit Changes, i t  issued a Notice of Deficiency in

the  sum o f  $7  , 378  . 54 .

3.  Dur ing the years 1962,  1963,  1964 and 1965 pet i t ioner ,

Leonard Pochter ,  was a women's  dress,  coat ,  and su i t  sa lesman.  He

represented three f irms in the sale of said i tems. l}yo of the f irms

were aff i l iated. TLre i tems sold by him for each f irm were noncompeti-

t ive.  He had no of f ice or  employees.  He was not  a l lowed to carry

l ines for  o ther  f i rms.

4-  Dur ing the years 1962,  L963,  1964 and 1965 the f i rms for

wtrom he sold merchandise paid ?rim on a commission basis. He

received a drlaw against commissions. Federal and New York State income

taxes, soci-al security tax and disabil i ty insurance premiums were with-

held from the draws paid to him, but not on the commissions in excess

of the draws. He was not reimbursed for any of his expenses. On

his federal income tax returns he annexed schedules wherein he set

for th  h is  gross receipts  less business expenses-  He was not  a

member of the f irms pension plans. He spent sixteen weeks a year

on the road se l l ing the f i rms products .  Ninety- f ive percent  o f  h is

customers purchased the products of al l  three f irms. TLre f irms

for whom he sold merchandise did not exercise any substantial control

or  superv is ion over  h is  sa les act iv i t ies or  techniques whi le  on the
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road, except to l imit the terri tory in which he could sel l .  When

he was not on the road sell ing, he worked in the New York showrooms

of the f irms he represented. He spent the mornings in the showrooms

of one f irm and ttre afternoons in the showrooms of the two aff i l iated

firms. While in the showrooms he made appointments and telephone

cal ls  and sent  out  le t ters  in  connect ion wi th  h is  out  o f  town sales

actiVit ies. l{hi1e in the showrooms he also was required to wait

on house customers and customers of other salesmen. He also mad.e

out cutt ing t ickets and invoices and helped ship orders. He did

not receive any commissions or specif ic compensation in connection

'wi th  these act iv i t ies.

5.  Pet i t ioner ,  Leonard Pochter ,  was advised by h is  aceountant

that he was not required to f i te New York State unincorporated

business tax returns for  the years 1962,  1963,  L964 and L965.

CONCLUSIONS OF I,AW

A. That the income received by petit ioner, Leonard Pochter,

f rom the f i rms he represented dur ing the years L962,  1963,  T964

and 1965 const i tu ted income f rom his  regular  bus iness of  se l l ing

women's  dresses,  coats and su i ts  and not  compensat ion as an employee

exempt from the imposit ion of unincorporated business tax in

accordance with the meaning and intent of section 703 (b) of the

Tax Law.

B. Thrat the aforesaid activit ies of petit ioner, Leonard Pochter,

dur ing the years 1962,  1963,  1964 and l -965 const i tu ted the carry ing

on of an unincorporated business and his income derived therefrom

was subjecL to unincorporated business tax in accordance with the

meaning and intent of section 7O3 of the Tax Law.

C. TLrat petit ioner, Leonard Pochter, had reasonable cause for

not f i l ing unincorporated business tax returns for the years 1962,

1963,  : - .964 and.  L965,  and,  therefore,  the penal ty  assessed pursuant
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to sect ion 685 (a)  o f  the Tax Law is  waived.

D. That the petit ion of Leonard Pochter is granted to the

extent of cancell ing the penalty imposed pursuant to section 685 (a)

of the Tax Law for the years L962, L963, L964 and L965 in the total

sum of  $L,295.71 and the Not ice of  Def ic iency issued November 27,

1967 ,  i s  reduced  f rom $7 ,378 .54  Lo  $6 ,082 .83  toge the r  w i th  such

interest  as may be due f rom November 27,  L967,  and,  except  as so

granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

V).t/  /  r / ,<  <t  A-  '2 ,  /  Y 7.L,

STATE TAX COMMISSION

COMMISSIONER


