
STATE 0F l,lEt./ YORK
STATE TAX COMXISSION

In the l lat ter of  the Pet i t ion
:

o f

MATHILDE PINCUS :

:
For a Redetermination of a Deficlency or
a  Refund o f  Un incorpora ted  Bus iness :
Taxes under  Ar t ic le(s)  23 of the
Tax Law fo r  the  (Year (s )  1965 :

State of New York
County of Albany

Rae Zi-mmerman , being duly sworn, deposes and says that

she is an €rnployee of the Department of Taxation and Financel ov€r 18 years of

age, and that on the 3rd day of May , L9 72t she served the wlthin

Notice of Decision (or Determinat ion) by (eert i f ied) mai l  upon

Mathilde Pincus (representatlve of) the petitloner in the wlthin

proceeding, by encloslng a true copy thereof in a seeurely sealed PostPaid

lrrapper addressed as fol lows: Mathi lde pincus

1841 Broadway
N e w  Y o r k ,  N . Y .  1 0 0 2 3

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Llnited States Post 0ffice Department withln the State of lfew York.

That deponent further says that the said addressee ie the (representative

of) petitioner herein and that the address set forth on said wraPPer is the laat

known address of the (representatlve of the) Petitloner.

Sworn

ATFIDAVIT OF MAITING
OF NOTICE OF DECISTON
BY (CERTIFIED) ttAIL

to before me this

day of Mayfl' ,  L97Z



STATE 0F I,IEW YORK
STATE TAX COMHISSION

In the Matter of the Pet i t lon

o f

MATHILDE PINCUS ATFIDAVIT OF HAILING
OF NOTICE OT DECISION
BY (CERTITIED) I{AII

For a Redetermination of a Defieiency or
a  Refund o f  Un incorpora ted  Bus iness :
Taxes under Art ic le(s) 23 of the
Tax law for the (Year(s) 1955 :

State of New York
County of Albany

Rae Zimme.rman , being duly sworn, dcposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age 1 and that on the 3rd day of May , L972 , .she served the wlthin

Notice of Decision (or Determinat ion) by (eert i f ied) mai l  upon

Irving C. Harr is,  C.P.@gpresentat lve of)  the pet i t loner in the withi t t

proceeding, by enclosing a true copy thereof in a seeurely sealed PostPaid

l r rapper  addressed as  fo l lows:  I rv ing  C.  Har r is ,  C .P.A.
Kast r iner  &  Har r is
19  West  44 th  S t ree t

and by deposttlng same 
"n"loseflfiltJFS*f"{a$ropJr9$3u6dd.""""d 

wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Department withtn the State of New York.

That deponent further says that the said addressee ia the (representative

of) petltioner herein and that the address set forth on said h'raPPer is the last

known address of the (representatlve of the) petitloner.

Sworn to before me this

3rd day of May ,  L9 72') -77 --)
- i / t-.d/.a* -1.2i *icc L(' _

i-.a"r-(



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK.

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 214A

STATE CAMPUS
ALBANY, N.  Y.  122n

A R E A  C O D E  5 I  8

457 -2655 , 6, 7

p. tad ,  A lbany ,  New York

sr r re  i rx  coMMrssro i l
HEA i ING UX IT

E O W A R O  R O O K

SECREIARY TO
coMM rs5  t 0N

ADDRESS YOUR REPLY TO

l|ry 3' 19?t

Irthtldr llaerrr
184I llorfrrry
tc Iorlt' fff lor* 10013

hs thilrr
Please take not ice of the Drctr316f of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P l e a s e  t a k e  f u r t h e r  n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n ( s )

TZI  o f  the  Tax  Law any  Proceed ing
in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
wi th in  {  h t t r f  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
a d d r e s s e d  t o  t h e  u n d e r s i g n e d .  T h e s e  w i l l  b e  r e f e r r e d
to  the  proper  par ty  fo r  rep ly .

yours t

cc  Pet i t ioner '  s  Repre  senta t ive
Law Bureeu



STATE OF NEW YORK

STATE TAX COMMISSTON

fn the  Mat te r  o f  the  pe t i t ion

o f

MATHILDE P].NCUS

for  Redeterminat ion  o f  Def ic iency  or  fo r
Refund o f  Un incorpora te i l  Bus iness  tax  under
Ar t i c le  23  o f  the  Tax  La .w fo r  the  year  1965.

D E C I S I O N

r - . i - d *  
r '

i

' i

i l
I

t

Pet i t i one r ,  Ma th i l d .e  p incus ,  has  f i l ed  a  pe t i t i on  fo r  rede te r -

minat ion of  def ic iencv c , r  for  re fund of  un incorporated business tax

under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea r  1955 .  ( f i l e . l uo .  32587082)

A formal  hear ing was held before paul  B.  coburn,  Hear ing r f f f icer ,  d t

the of f ices of  the State Tax Commiss ion,  BO Centre Street ,  New York,

New York ,  on  Februa ry  15 ,  1972 ,  d t  1 :15  p .M.  Kas t r i ne r  &  Har r i s ,

C .P .A . ' s  by  I r v i ng  C .  Ha r r i s ,  C .p .A -  and  I r a  Se l v i n ,  Esg .  appea red

fo r  pe t i t i one r .  sau l  Hecke lman ,  Esq .  (a lexander  we iss ,  Esg . ,  o f

Counsel )  appeared for  the Income Tax Bureau.

I S S U E S

r .  D id  pe t i t i one r ,  Ma th i l de  P incus '  ac t i v i t i es  as  a r  mus ica l

copyis t  dur ing the year  1965 const i tu te the pract ice of  a  profess ion?

I f .  D id  pe t i t i one r ,  Ma th i l de  P incus '  ac t i v i t i es  as  a r  mus ica l

copyis t  dur ing the year  1955 const i tu te the carry ing on of :  an unin-

co rpo ra ted  bus iness?

FINDINGS OF FACT

1.  Pet i t ioner ,  Math i lde Pincus,  f i led a New york State j -ncome

tax res idenL return for  the year  1965.  She repor ted on sa id return

wages  to ta l i ng  $8 ,158 .23  and  bus iness  i ncome as  a  mus ica l  copy i s t

to ta l i nq  98 ,938 .38 .  S imu l taneous ly ,  she  f i l ed  a  New yo rk  S ta te



2 -

unincorporated business tax return for  the year  1965.  Stee repor ted

on  sa id  re tu rn  ne t  p ro f i t  f r om bus iness  to ta l i ng  $8 ,938 . .38 .

2.  On February 24,  1969,  the fncome Tax Bureau issr :ed a

Statement  of  AudiL Changes against  pet i t ioner ,  Math i lde .P incus,  im-

posing unincorporated business tax upon her  income reporLed as

business income p lus her  income repor ted as wages,  and a<:cord ingly

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $400 .05 .

3 .  pe t i t i one r ,  Ma th i l de  p incus ,  con tended  tha t  a l1  o f  he r  i ncome

as a musica l  copyis t  dur ing the year  1965 was not  subject  to  the

unincorporated business tax and that ,  in  addi t ion to  the cancel laL ion

of  the aforesaid Not ice of  Def ic iency,  she was ent i t led t :o  a refund

of  un incorporated business tax paid by her  for  sa id year .

4.  Pet i t ioner ,  Math i lde Pincus was a musica l  copyis t  dur ing the

year  1965.  She exLracted f rom master  musica l  scores,  con.posed or

orchestrated by someone e lse,  ind iv idual  par ts  for  ind iv idual  music ians.

She d id not  create music ,  but  mere lv  copied i t .  She received her

copying ass igrnments f rom numerous producers of  rad io shows,  te lev is ion

shows,  Broadway shows and record ing 's .  She d id par t  o f  each ass ignment

hersel f  and subcontracted out  par t  to  other  music ians.  The subcon-

t ractors were paid d i rect ly  by the producers.  A11 of  the musica l

copyis ts  were paid on a per  page basis .  She received a 25% overr ide

for  superv is ing the subcontractors.  She repor ted d i rect l ' r '  to  the

arranger who was an employee of the producer.

5.  Pet i t ioner ,  Math i lde Pincus,  was a member of  Local  BO2 of

the Amer ican Federat ion of  Music ians.  Dur ing the year  1965,  the

union had master  labor  conLracts  wiLh the producers in  the var ious

f ie lds for  whom she rendered musica l  copying serv ices.  The payments
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that she received were in accordance with the terms of the union

cont rac ts .  The cont rac ts  p rov ided tha t  the  copy is ts  wer€)  to  be

"employees" and that Federal  and New York State income tetxes and

soc ia l  secur i tv  tax  were  to  be  w i thhetd  f rom compensat ion  pa id .

p rac t ice  these taxes  were  w i thhe ld  on ly  by  approx imate ly  one ha l f

the producers in  v io la t ion of  the union contract .

6 .  Pe t i t i one r ,  Ma th i l de  P incus ,  i s  a  q radua te  o f  t he  Cur t i s

Ins t i t u te  o f  Mus ic  i n  Ph i l ade lph ia .  She  a l so  s tud ied  mus ic  w i th

pr ivate teachers.  She is  an accompl ished v io la  p layer .  She has been

a musica l  copyis t  for  over  twenty years.

7.  Pet i t ioner ,  Math i lde Pincus fa i led to  prove that :  more than

B0% of  her  income was der ived f rom personal  serv ices renc lered.

Capi ta l  was not  a  mater ia l  income producing factor .

CONCLUSIONS OF LAW

A .  T h a t  t h e  a c t i v i t i e s  o f  p e t i t i o n e r ,  M a t h i l d e  P i n c u s ,  d s  a

mus ica l  copy is t  dur ing  the  year  1965,  a l though requ i r ing  spec ia l

knowledge and exper ience,  d id  no t  cons t i tu te  the  prac t icc l  o f  a  p ro fes-

s ion  exempt  f rom the  impos i t ion  o f  the  un incorpora ted  bus iness  tax  in

accordance w i th  the  mean inq  and in ten t  o f  sec t ion  703 (c )  o f  the  Tax

Law,

B.  That  the  income rece ived by  pe t i t ioner ,  Math i lde  P incus ,

f rom var ious  rad io ,  te lev is ion ,  record ing  and theat r i ca l  p roducers

dur ing  the  year  1965 cons t i tu ted  income f rom her  regu la r  bus iness  as

a musical  copyist  and not conpensat ion as an employee exempt from the

impos i t ion  o f  the  un incorpora ted  bus iness  tax  in  accordance w i th  Lhe

mean ing  and in ten t  o f  sec t ion  703 (b )  o f  the  Tax  Law.

In

o f



C. That  the aforesaid

Pincus,  dur ing the year  1965

corporated business and her

the unincorporated business

in ten t  o f  sec t i on  7O3  o f  t he

D.  Tha t  t he  pe t i t i on  o f

of  Def ic iency issued February

for  re fund is  denied.

-4

ac t i v i t i es  o f  pe t i t i one r ,  Ma th i l de

const i tu ted the carry ing on of  an unin-

income der ived theref rom was subject  to

tax in accordance with the meanincr and

Tax Law.

Math i lde Pincus is  denied,  the Not ice

24 ,  1969 ,  i s  sus ta ined ,  and  he r  c la im

DATED:  A lbany ,

.*t a<,t
d " . /

New York

t f  7>' '

STATE TAX COMMTSSTON

4 /,'' .t-, n.-., y'-k /'('", -*' .-'
COiYMf SSIONE R

COMMISSIONER

\\'r^-tru", id*.'*.--
COMMISSIONER

, , " _  t  . , " 2 /
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