
STATE OF I.TEW YORK
STATE TAX COMXISSION

In the l lat ter of  the Pet i t lon
:

o f

ROBERT A. OWENS 
:

:
For a Redetermirntion of a Deflciency or
a  Refund o f  Un incorpora ted  Bus iness :
?axes under Art ic le(s) ZZ of the
Tax law fo r  the  (Year (s )  1965 and L966.

AFf IDAVIT OF T.{AILING
OF NOTICE OT I}ECISION
BY (CERTIFTED) MAII

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agel and that on the tgth day of July ,  L9 72, she served the wlthln

Notice of Decision (or Determination) by (certlfied) mall upon ROBERT A. OWENS

(representatlve of) the petitioner in the wlthitt

proceeding, by enelosing a true copy thereof in a seeurely sealed postpald

wrapPer addressed as follows: Robert A. Owens
Box 55
Westf ield,  New York

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exelusive care and cuatody of

the tlnited States Post Offlce Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petitLoner herein and that the addregs set forth on said wraPPer is the lact

known address of the (repreeentatlve of the) petitioner.

Box 65

Sworn

19rh

to before me

day of Ju

this



STAT E TAX CO^/$/tlSStON

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r '
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROO,| 2l,tA

STATE CAtrPU3
AlSAltlY. N. Y. t2tt6

A R E A  C O O E  5 I 8

4 5 7 - 2 6 5 5 , 6 . 7

Ir. nobort lc,llrcr
HEARING OFFTCER

Representative

t tA t f  TA t  coMMts3 tox

HEARIi lG UIIT

E O I A R O  R O O K

SfciETAnY Y0
coMXr93 toL

ADDITgS YOUi REPLY TO

OlfDr Albany, New York

iluly 19r L912

lobrrt l. Orpcsrl
fox 66
llcrtf,l,rld, Xcr Yorls

Derr llr. Orcntr
Please take notice of the gU$glDmm,il, DfIgIOn
of the State Tax Commission enclosed herewith.

P1ease take further notice that pursuant to
Sect ion(s) , r ,  of  tha Tax Law, any
proceeding lf itcourt to review an adverse deci-
sion must be commenced within
f rom the date of  th is  not ice.

4 nontbr

fnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or coneerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
repIy .

Very truly yours,

\z '1 f .

.1 ,GLJ-1/-"*?



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petit ion

o f

ROBERT A. OWMTS

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1965 and 1966.

SUPPLEMENTAL
DECISION

The petit ioner has t imely requested reconsideration of the

dec i s ion  da ted  Apr i l  5 ,  L972 ,  E ts  i t  a f f ec t s  the  a l l oca t i on  o f  h i s

expenses to Northwestern Mutuar Life rnsurance company and to

commissions from other companies. on the application of the

pet i t ioner ,  the decis ion is  supplemented and modi f ied as fo l lows:

FINDINGS OF FACT

20 .  The  pe t i t i one r ' s  expenses  were  98 ,274 .06  fo r  1965  and

$8,389 .7L for  1966 and these expenses were at t r ibutable to  aI1 of

h is  commiss ions for  each year .

CONCLUSIONS OF LAW

Paragraphs B and C are revoked and superseded by the fol lowing

paragraphs.

B.  Ihre pet i t ioner 's  expenses for  1965 and L966 shal l  be prorated

and al located. Sixty-one and f ive tenths percent of the 1965 expenses

and sixty-one and f ive tenths percent of the L966 expenses are

allocated to income from Northwestern Mutual Life Insurance Company.

The barance is  a l located to  unincorporated business income.

C.  The pet i t ioner 's  act iv i t ies for  companies other  than Nor th-

western Mutual Life Insurance Company are subject to unincorporated

bus iness  tax .

DATED: Albany, New York

4r*,, /?, / 7l:_
/ ,'./

STATE TAX C(
y'ro,*'r^n-..-

COMMISSIONER

COMMISSIONER

fuu-t u-,
COMMISSIONER



STATE 0F I\tEt{ YORK
STATE TAX COMI.{ISSION

In the l'latter

ROBERT

the Pet i t ion

. OWENS
ATfIDAVIT OF HAITING
OF HOTICE OF DECISTON
BY (CERTIFIED) l{AIt:

For a Redetermination of a Deflciency or
a Refund ofUnincorporated Business :
Taxes under Art icle(s) ZZ of the
Tax Law for the (Year(s) 1965 and L966t

State of New York
CounW of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agel anr l  that on the 511 day of Apri l  ,  L972, she served the wlthin

Notice of Decision (or Determinat ion) by (eert i f ied) nal l  upon Robert  A. Opens

(representatlve of) the petitioner in the wlthin

proceeding, by enclosing a true coPy thereof in a seeurely sealed postpald

wrapper addressed as follows: Robert A. Owens
Box 56
Westf ield, New York

and by deposlting sane enclosed in a postpatd properly addressed wrapper ln a

(post office or official depository) under the exclusive care and cuetody of

the tlnlted States Post Offlce Department withln the State of New York.

firat deponent further says that the said addressee ie the (representative

of) petitloner herein and that the addregs set forth on said m.aPPer ig the last

known address of the (repreeentatlve of the) petitioner.

of

of

A

Sworn

5rh

to

d a

before me this

of APri l
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STATE OP NEW YORK
STATE TAX COMIIISSION

ln the Matter of the Petition

o f

ROBERT A. OWENS : AFFIDAVIT OF MAITING
OF NOTICE OF DECISION

: BY (CERTIFIED) I,IAIL
For a Redeterminat ion of a Def ielency or
a Refund of Unincorporated Businesq
Taxes under Art ic le(s) ZS of the
Tax Law fo r  the  (Year (s )  fges  and 1966

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agel and that on the 5th day of Apri l  ,  L9 72, she served the within

Notice of Decision (or Determinat ion) by (eert i f ied) mai l  upon

E' w'  Dann stevens, Esq.(representat lve of)  the pet i t loner in the wlthin

proeeeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as rouows: fi;t|;rl3:"r::;:;3"; fi|fi;rvilre
L92O Liberty Bank Bui lding
Buffalo, New York

and by deposlting s;rne enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post 0ffice Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petitloner herein and that the address set forth on said hirapPer is the laat

known address of the (repreeentatlve of the) petitioner.

Sworn to before me this 
n . 

-Z

.5tl day of April t L972. /t4-( 
,k^'o='*'='v 
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STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

srA iE TAx coMMtss tor l
HEAiIXG Ui l I I

E D W A R O  R O O K

SECRETARY TO
c0MM t ss  t oN

AOORESS YOUR REPLY TO

STATE TAX COMM]SSION

N O R M A N  F .  G A L L M A N .  A C T I N G  P N E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

AtBAt{Y. N. Y. t2226
A R E A  C O D E  5 I 8

4 5 7 - 2 6 5 5 , 6 , 7

llrlt'.{:i} * AlbanY, New York
&irri l  $, LS??

P"nlfeft i,:l . *+,::lte
Sox SS
t{estfL*!.d, i{+rw Ysrk

D*Ef, $ts. ft+*nst

Please take notice of the

the State Tax Commission
Sp'ti"sl.on

enclosed herewith.

of

Please take further notice that
the Tax Law any proceeding in

must be commenced within 4
the date of this notice.

Pursuant to Eeeti,or, 
-t?,2 of

court to review an adverse decision

Very trply yours,

J Ku"^

rttonths after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

L, F'rch€rt lrei,eneg
HEARING OFFICER

Petit ioner's Representative
Law Bureau

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ROBERT A. OWENS

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax I"aw for
the  yea rs  1965  and  L966 .

DECISION

Robert  A.  Owens pet i t ioned for  a  redeterminat ion of  a  def ic iency

in unincorporated business taxes for  the years 1965 and 1966.  A

formal  hear ing was held on June 24,  1977 before L.  Rober t  Le isner ,

Hear ing Of f icer .  The pet i t ioner  was represented by Wi l l iams,  Stevens

&  Mccarv i l l e ,  E .  W.  Dann  S tevens ,  Ese . ,  o f  Counse l .  The  Income Tax

Bureau was represented by Edward H.  Best ,  Ese. ,  (A l -exander  Weiss,  Esq. ,

o f  Counse l ) .

ISSUE

Were the pet i t ioner 's  act iv i t ies in  1965 and l -966 as an insurance

salesman,  subject  to  unincorporated business tax?

FINDINGS OF FACT

1.  Pet i t ioner ,  Rober t  A.  Owens,  t imely  f i led New York State

income tax returns,  but  d id  not  f i le  un incorporated business tax

returns for  the vears 1965 and L966.

2.  The taxpayer  pet i t ioned for  a  redeterminat ion of  a  Not ice

of  Def ic iency in  unincorporated business tax for  the years 1965 and

1966 issued under  F i le  No.  76050834.
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3.  Pet i t ioner  c la imed h is  insurance sa les act iv i t ies were not

subject  to  unincorporated business tax.

4.  Pet i t ioner  represented the Nor thwestern Mutual  L i fe

Insurfnce Company in Dunkirk, New York. The off ice was established

upon 
[he 

orders of the general agent.

I

15 .  
The  pe t i t i one r  pa id  the  ren t  o f  $25 .00  mon th l y  f o r  h i s

I
off icle on Central Avenue, Dunkirk, New York, He was reimbursed by

the Buf fa lo  genera l  agent ,  John Propis ,  for  the rent .  He a lso was

re imbursed for  h is  other  expenses by an addi t ional  commiss ion factor .

6 .  Pe t i t i one r  used  the  o f f i ce  as  a  sa les  o f f i ce .  He  was  i n

the off ice every other day in the morning for about six hours a week.

Pet i t ioner  had no author i ty  for  an ass is tant  and pet i t ioner  had never

had an ass is tant .  The companv would have had to h i re  the ass is tant .

7 .  The names on the of f ice door  were "N.  M.  L.  Insurance

Company" ,  and "Rober t  A.  Owens" .

B.  Pet i t ioner 's  te lephone was l is ted under  Nor thwest  Mutual

L i fe  Insurance Company.

9.  The pet i t ioner  had a par t - t ime secretary.

10.  The pet i t ioner  had an exc lus ive ter r i tory ,  the nor thern

hal f  o f  Chautauqua County.

11,  The f ina l  dec is ion on l i fe  insurance contracts  was made by

Northwestern Mutual  L i fe  Insurance Company.  Pet i t ioner  was paid by

Northwestern Mutual  L i fe  Insurance Company.  A11 checks received

were forwarded to the company through Mr. Propis, the general agent.

L2.  The pet i t ioner  par t ic ipated in  the Nor thwestern Mutual  L i fe

Insurance pension p lan.
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13.  Pet i t ioner  consul ted wi th  John Propis ,  the genera l  agent ,

a min imum of  twice a week and was under  h is  superv is ion.  Pet i t ioner

was requi red to  at tend regular  sa les meet ings and regular ly  repor t

to  the genera l  agent .

L4.  Mr .  Prop is ,  the  genera l  agent ,  se t  a  quota  fo r  Lhe pe t i t ioner

once a  year .  The genera l  agent  cou ld  f i re  the  pe t i t ioner .

15. Advert ising was approved or supplied by Northwestern Mutual

Life Insurance Company,

L6. The Northwestern Mutual Life Insurance Company supplied

stat ionery,  forms and contracts .

L7.  The contract  wi th  Nor thwestern Mutual  L i fe  fnsurance

r  Prov ided that  pet i t ioner  could not  se l l  insurance wi th  any other

company if  the insurance being written was acceptable to Northwestern

Mutual and the type of r isk they so1d. The company had no hospital i-

zat ion,  d isabi l i ty  income,  and a very l imi ted pension por t fo l io .

18.  In  1965,  for  example,  the pet i t ioner  received commiss ions

f rom the fo l lowing companies:

$ t4 ,459 .35  6 r . 5%
2 ,536 .50  10 .8
5  , 664  . 48  24  . r

303  .  l 7
I 8 .47

144 .69  3  . 6
5 .41

247  . 7L
L37  .62

$23 ,5 r7  .40  loo .  o%

19 .  I n  1966  the  pe t i t i one r  had  commiss ions  o f  $22 ,38O.72 ,  o f

which approx imate ly  $I3,754.34 was f rom Northwestern Mutual  L i fe

Insurance Company.

Northwestern Mutual Life
Massachuset ts  Mutual
State Mutual
Connect icut  Genera l
Empire State
Maccabees
Nat ional  L i fe  Assurance
N .E .  Mu tua l
Union llutual

TOTAL:
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CONCLUSIONS OF LAW

A.  The  taxpaye r ' s  pe t i t i on  i s  sus ta ined  i n  pa r t .  The  pe t i t i one r rs

sales activit ies for Northwestern Mutual Life Insurance Company were

not  subject  to  unincorporated business taxes in  1965 and L966.  The

pet i t ion is  in  a l l  o ther  respects  denied.

B.  Pet i t ioner 's  ev idence does not  demonstrate that  any por t ion

of  pet i t ioner 's  expenses are a l locable to  commiss ions f rom the other

companies. The expenses are al locable to Northwestern Mutual Life

Insurance Company.

C.  The pet i t ioner 's  act iv i t ies for  companies other  than New

England Mutual  L i fe  Insurance are subject  to  unincorporated business

tax .

D.  In terest  shal l  be added to the to ta l  amount  of  the

de f i c i enc ies ,  rede te rm ined  acco rd ing  to  th i s  dec i s ion ,  un t i l  pa id .

DATED: Albany, New York

{ . , , t ' /  ?  z -

COMMISSIONER

fty"*(
STATE TAX COMMISSION

,.1 r/('/ ' ?z//,-,..*-/ , !z 7--r '1- ' I
COMMISSIONER

COMMISSIONER


