
STATE OF }TEl{ YORK
STATE TAX CO}IXISSIOT

In thc ldattcr of the Petltlon

of

ROBERT ORCHANT
AFPIDAVIT OF !{AITIrC
OF TOrICE OT DECISIOT
ry (cm,rrrrED) rilIr,t

For a Redetetoftutlon of a Deflciency or
a Refirnd of Unincorporated Businessr
Taxes under Arttcle(s) ZS of thc
Tax law for the (Year(s) Lg62 thru 1965

State of Nery York
County of Albany

Martha Funaro r belng duly swornl depoaes and cayr that

she is an employee of the llepartnent of Taxatl.on and Financcr ovcr 18 years of

agel and that on the l]thday of August , L972, she rcrvd the wlthln

Notice of llecielon (or Determl.natlon) by (ccrtlffed) nafl upon Robert orchant

(representatLve of) the petltloner ln the rlthln

proceedlngr by enclooing a true copy thereof Ln a eeeurely sealed portpald

wrapper addreeged as followsr Robert Orchant

*::i"Tili'*.3'ilin r15eo
and by depoelting sme errclosed in a postpald properly addreesed *rapper ln a

(post office or offlclal dep,ository) under the excluslve care and euatody of

the tlnlted States Pogt Offlce Departncnt wlthln the State of lfa York.

Ttrat deponent firrther Bays that the sald addreasee la thc (repreeertatl.ve

of) petltLoner hereln and that the addrese get forth on catd rrepper la the lart

knowr address of the (repareeentatlvc of thc) pctltloner.

Sworn to before ne thls

17th day of Ar-rgust , L972.
1  ' )  
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
EUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N.Y. l22zl

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

ht0il; Albany, New York

&$lult 17. L9?2

f,obcrt Orchant
1111 &uard Drtvc
t$art&ury, Hcr York 11590

Dolr tlr. Orrihantr

Please take notice of the DSISIN of
the State Tax Commission enclosed herewith.

pursuant to tCCtLOn 722 O!
court to review an adverse decision

4 tlontlrr after

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for teply.

Very truly yours,

STATE TAr COMMtSgtOi l

HEAi| l tc  uI lY

EDUARO ROOK

sEctEIARY r0
coMMt93tor l

AODiE33 YOUN iEPLY TO

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

Peti t ioner's Representative
Law Bureau

?1g.JYU."/"f
Xlgrl G. tfilght

HEARING OFFICER

AD-L.\2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

ROBERT ORCIIA}ilT

for  a  Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated gusiness
Taxes under  Ar t ic le  23 of  the Tax Law
for the Years L962 through 1965.

DECISION

Robert  orchant  f i led a pet i t ion under  sect ions 722 and 689 of

the Tax Law for refund of unincorporated business taxes paid on

November L4,  L967,  under  a Statement  of  Audi t  Changes dated

october  26,  L967,  imposed by Ar t ic le  23 of  the Tax Law for  the

years L962 through L965.

A  hea r ing  was  he ld  on  Februa ry  10 ,  L972 ,  d t  t he  o f f i ces  o f

the State Tax Commiss ion,  8O Centre Street ,  New York Ci ty  before

Nigel  G.  Wr ight ,  Hear ing Of f icer .  The pet i t ioner  appeared personal ly

and without a representative. The fncome Tax Bureau appeared by

Sau l  Hecke lman ,  Esq .  (F ranc i s  X .  Boy lan ,  Ese , ,  o f  Counse l ) .

ISSUE

The issue in  th is  case is  vrhether  pet i t ioner ,  a  commerc ia l

ar t is t ,  is  subject  to  the unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner  is  a  commerc ia l  ar t is t  and designer .  He

operated out of a studio of two or three rooms at his home at

LLL2 Howard Avenue, Westbury, New York. This was equipped with a

drawing tab le,  cabinets ,  f i les and a supply  of  drawing equipment .
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2.  pet i t ioner 's  work is  pr imar i ly  the design of  le t terheads

and the design of  pr in ted mat ter  on boxes,  bags,  and other  packaging

mater ia l .  Typica l ly  h is ,work is  done in  two stages:  he conceives

of  and draws a design on t rac ing paper- - the " layout" - -df ter  which

he makes a more permanent  f  in ished drawing-- the ' tnechanica l " - -which

is  done wi th  a par t icu lar  reproduct ion process in  mind-

3 .  pe t i t i one r ' s  l e t t e rheads  i nd i ca tes  tha t  he  does  adve r t i s i ng ,

packaging,  brochures,  cata logues,  sa les promot ion and d i rect  mai l .

However, he has never performed any mail ing service and the other

terms are only  in tended to ind icate the areas of  act iv i ty  for

which he per forms h is  ar t  work.

4.  pet i t ioner  at tended col lege at  Cornel l ,  erooklyn Col lege

an<l  the Col lege of  the Ci ty  of  New York receiv ing a B.A.  in  des ign

f rom erooklyn Col lege.

5.  The refund demanded is  in  the amount  of  $1,060.77 p lus

interest  o f  $185.11 a l ready paid p lus fur ther  in terest  as may be

due under  sect ion 688 of  the Tax Law.

CONCLUSIONS OF LAW

Pet i t ioner  has not  carr ied the burden of  proof  that  he is

a profess ional  wi th in  the meaning of  the s tatute (see 20 NYCRR

28L.4) .  A commerc ia l  ar t is t  is  usual ly  considered for  purposes

of  th is  tax not  to  be a profess ional  (see Whi te v .  Murphv 11 AD 2d '  254) .

The pet i t ion is  denied.  The refund is  denied-

DATED: Albany, New York
(:;)-."'.."2', -1 / /", ,,f l;

(./

co{ylrssroNER

V\t t-t;\L..,L-t"-- JG>*,'.--
COMMISSIONER

STATE TAX COMMISSION


