
STATE OF NEW YORK
STATE TAX COMI.{ISSION

In the lfutter of the Petition

of
:

ROBERT F. OAKS
:

For a Redeterminat ion of a Def ielency or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le (s )  Z : of the
Tax Law fo r  the  (Vear (s  )  1961 and 1962.

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, 3nd that on the 6th day of Apri l ,  L9 72, she served the wlthin

Notice of Decision (or Determination) by (eertlfied) mail upon ROBERT F. OAKS

(representatLve of) the petitloner in the wlthitt

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as fol lows: Mr. Robert F. Oaks

3:1,:i::";"*";:;; 14216
and by deposlting s;rme enclosed in a postpatd properly addressed wrapper ln a

(post office or official depository) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petitloner herein and that the addrees set forth on said htraPPer is the last

known address of the (repreeentatlve of the) petitioner.

AFFIDAVIT OF MAITING
oF ltoTlcE 0r DECISIoN
BY (CERTIFIED) l,lAIL

Sworn to before me this

6th 63y of Apri l  ,  L972
,J
' r c ( '  ' . L  

l ,  * g (  z r ' r u - r i -  - -



STATE OF I.IEW YORK
STATE TAX COWISSION

ln the Matter the  Pet i t ion

:
ROPERT F. OAKS

:
For a Redeterrnination of a Deficlency or
a Refund of Unincorporated Business:
Taxes under  Ar t ic le(s)  ZS of the
Tax Law for  the (vear(s)  1961 and 1962

State of New York
Countv of Albany

Lynn Wilson , being duly sworn, dcposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 6th day of Apri l  '  Ls '72, she served the wtthin

Notice of Decision (or Determinat lon) by (cert t f ied) mai l  upon ROBERT ,J.

HELLERER, ESe. (representatlve of) the Petitioner in the wlthin

proceeding, by encloslng a trtre copy thereof in a seeurely sealed postpaid

wraPPer addressed as fol lows: Robert  , f .  Hel lerer,  Esq.
906 Genesee Bu i ld ing
Buffalo, New York L42O2

and by deposlting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the gnlted States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petltLoner herein and that the addreas set forth on said wraPPer ig the laat

known address of the (representative of the) Petitloner.

Sworn to before me this

aan 
., 

daf o,f April ' L9 72

a ...L ' " r - ' t  a , 1 . / L . . .  1 r e c ' r  ? ) L 6 { *

of

o f
AF|IDAVIT OF HAILING
OF NOT1CE OF DECISTON
BY (CERTITTED) l,tAlt



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E 5 I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

S T A T E  T A X  C O M M t S S t O N

H E A i t X G  U X r T

E O W A R D  R O O K

SgCRETARY 'O

coMMrs9to l t

ADDRESS YOUN REPLY TO

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FlNAi.lCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N.  Y.  I22N

A R E A  C O D E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

Dl!!f0l Albany, New York
tDrll 6, tg?t

tt. R|bci F. Orkr
43? ?artrr lvrmr
Buffdor fir 1oilrk t{216

Dttr l&r hlsrr

Please take not ice of the DrcISlOx; of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P le -qse take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )
7 ,2  o f  the  Tax  Law any  proceed ing

in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
wi th in  4  mnt l r r  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very  t ru ly  yours t

&. nobct lelrnrr
H e a r i n g  O f f i c e r

cc  Pet i t ioner '  s  Repre  senta t ive
Law Burecu



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the  Pe t i t i on

ROBERT F. OAKS

for  a  Redeterminat ion  o f  a  Def ic iency
or  fo r  Refund o f  Un incorpora ted  Bus iness
Taxes  under  Ar t i c le  23  o f  the  Tax  Law fo r
t h e  Y e a r s  1 9 6 I  a n d  1 9 6 2 .

o f

o f

DECISION

Robert  F.  Oaks pet i t ioned for  a  redeterminat ion of  def ic ienc ies

in unincorporated business tax under  Ar t ic le  23 of  the Tax Law for

the  yea rs  1951  and  1962 ,

A fo rmal  hear inq  was he ld  a t  the  o f f i ces  o f  the  Sta te  Tax

Commiss iop ,  Buf fa lo ,  New York  on  June 21 ,  L97L,  be fore  L-  Rober t

Le isner ,  Hear ing  Of f i cer .  The taxpayer  was represented  by  Rober t  J .

He l le rer ,  Esq. ,  and the  Income Tax  Bureau was represented  by  Edward  H.

B e s t ,  E s q . ,  ( A l e x a n d e r  W e i s s ,  E s q , ,  o f  C o u n s e l ) .

ISSUE

Were the act iv i t ies of  Rober t  F.  Oaks as a sa les agent  in  1961

and L962 subject  to  the unincorporated business tax under  sect ion 703

of the Tax Law?

FINDINGS OF FACT

1.  Pe t i t i one r ,  Rober t  F .  Oaks ,  t ime ly  f i l ed  New York  S ta te

income tax returns for  the vears 1961 and 1962 but  d id  not  f i le

unincorporated business tax returns for  the years 1961 and L962.

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

bus iness  taxes  fo r  t he  vea rs  1961  and  1962  was  i ssued  on  June  7 ,  1965 ,



2 -

against  Rober t  F.  Oaks under  F i le  No.  2-559L54O. The taxpayer

pet i t ioned.  for  redeterminat ion of  the def ic ienc ies.

3.  The pet i t ioner  was a manufacturer 's  representat ive dur ing

al l  the years in  issue.

4.  Pet i t ioner  represented s ix  companies dur ing the years in

i ssue ,

5.  Pet i t ioner  d id  not  mainta in an of f ice and had no employees.

6.  The pet i t ioner  used the s tat ionery of  the var ious companies

he represented.  His  name d id not  appear  on the s tat ionery.

7.  Pet i t ioner  was requi red to  submit  weekly  repor t  sheets to

the Metal Removal Company. He was required by i t  to attend several

trade shows. He also was required to attend to service problems and

to make specia l  ca1ls  when d i rected by the company.

B.  Pet i t ioner  worked on h is  own wi th  l i t t le  superv is ion f rom

any  o f  h i s  p r i nc ipa l s .  H i s  hou rs  were  no t  de f i n i t e l y  es tab l i shed .

9.  There was no arrangement  between pr inc ipa ls  as to  d iv is ion

o f  t ime .

10.  Dur ing each year  pet i t ioner  f i led a Schedule "C"  wi th  h is

federa l  re turn wi th  bus iness income and expenses.

11.  None of  the comnanies wi thheld soc ia l  secur i ty  taxes or

income taxes.

L2.  None of  the companies gave pet i t ioner  a paid vacat ion.

DECISION

A. Wi th respect  to  an unincorporated business,  the issue of

employer-employee relationship is a question of control in the

absence of which there can be no f inding of emplolzment. A salesman
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is  not  an employee where he is  not  subject  to  d i rect ion and contro l

as to  h is  act iv i t ies and the manner  in  which he is  to  make sales

by the concerns whose products  he se] ls .  Hardv v .  Murphv 29 A.D.

2 d  1 0 3 8 ,  2 B g  N . Y . S .  2 d ,  6 9 4 ;  F r i s h m a n  v .  T a x  C o m m i s s i o n ,  3 3  A . D .  2 d '

1071  ,  307  N .Y .S .  2d  609 .

B .  pe t i t i one r ' s  case  fa i l s  t o  show tha t  he  i s  under  the  d i rec t i on

and  con t ro l  o f  t he  f i rms  whose  p roduc ts  he  se l l s .  Pe t i t i one r ' s

case fa i ls  to  show any error  in  the Income Tax Bureaur  s  determinat ion

that  pet i t ioner  is  operat ing an unincorporated business under  the

Tax Law and that  h is  income is  subject  to  unincorporated business tax.

C .  pe t i t i one r ' s  bus iness  i ncome as  a  sa lesman  i s  sub jec t  t o

unincorporated business tax.

D.  The def ic ienc ies for  1961 and 1962 determined under  F i le

No.  2-559\540 are correct  and are susta ined

E.  pursuant  to  sect ion 684 of  the Tax Law,  in terest  shal l  be

added to the to ta l  amount  due unt i l  the date of  payment .

DATED: Albany, New York STATE TAX COMMISSION

4,// )

/aa',--*- '- ,^Ut -" t/, ' '-- '- .*

COMMISSIONER ,

COMMISSIONER

COMMISSIONER


