
STATE OP NEt{ YORK
STATE TAX COMHISSION

In the llatter of the petition

:
of

JOHN D. NOONAN ATF]DAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTTFTED) r{ArL:

For a Redetermination of a Deficiency or
a Refund of Unincorporated nusi i resg

Sworn to before rne this

2SLh-  day  o f  Apr i l  ,  L972.
t /  

|  4 t /  n  i
,-l a-j-v-- ' L4-/zZaa-N

/ /

Taxes under Art icle(s) ZZ of the
Tax law for the (Year(s)1955, 1966 anQ L967

State of New York
County of Albany

Rae Zimmerman being duly sworn, deposes and says that

she is an emPloyee of the Department of Taxation and Finance, over 18 years of

ager and that on the 25th day of Apri l  ,  Lq 72, she served the within

Notice of Decision (or Determinatlon) by (eertlfied) mail ripon

John D' Noonan (representatlve of) the petitloner in the wlthin

proceedin$, by enclosing a true copy thereof in a securely sealed postpaid

wraPPer addressed as follows: John D' Noonan

7 But le r  P lace
G a r d e n  C i t y ,  L o n g  I s l a n d ,  N . Y .  1 1 5 3 0

and by deposlting same enclosed in a postpald properly addressed rvrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of New York.

That deponent further says that the said addressee is the (representative

of) petltioner hereLn and that the addrees set forth on said l{rapper is the last

known address of the (representatlve of the) petitioner.
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STATE OF I.IEW YORK
STATE TAX COM}IISSION

In  the l la t ter  of  the Pet i t ion

o f
JOHN D. NOONAN ATFIDAVIT OF MAITING

OF I{OTICE OF DECISION
nY (CERTTFIED) l,lAIL:

For a Redetermination of a Deflclency or
a Refund of Unincorporated Businesd
Taxes under Art icte(s\ ZS of the
Tax Law for  the (Year(s)1965,  1966 and L967

State of New York
County of Albany

Rae Zimmerman , being duly sworn, dcposes and says that

she is an employee of ttre Department of Taxation and Finance, over 18 years of

agel and that on the 2g1f i  day of Apri l  ,  Lr)2, she served the wlthin

Notice of Decision (or Determinat ion) by (eer: t i f ied) mal l  upon

Alvin I .  Goidel,  Ese. (representat lve of)  the pet i t ioner in the wlthin

proeeeding, by enclosing a trrre copy thereof in a seeurely sealed postpald

wrapper addressed as folLows: Alv in  I .  Go ide l ,  Esq .
111 Ful ton Street
New York, New York 10038

and by deposltlng same enclosed in a postpald properly addressed wrapper I'n a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representatLve

of) petttioner herein and that the addreas set forth on said wraPPer is the laat

known address of the (representatlve of the) petitloner.

Sworn

2sXh

to before me this

day of APril
. /''l
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOIV{ 2l4A

STATE CATVIPUS
ALBANY, N.  Y.  l22n

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 ,  6 ,  7

; . i ,Tf l ls Albany; New York
&pr l l  ?5,  l9??

S I A T E  T A X  C O M M t S S t O X

X f A i I X E  U X I T

E O W A R O  R O O K

s l C N E I A R Y  T O

coMM t3s  tox

ADDRESS YOUi  REPLY TO

John S. lkl$nari
7 hrtlai. SLe*o
Qar.lon CLty, Innfl tr*tand, $l.Yr llSSO

Ooar Flrl

Please take  no t ice  o f  the  $q*Lg lon  o f
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P l e g g e  t a k e  f u r t h e r  n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n ( s )
722 o f  the  Tax  Law any  proceed ing

in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
w i t h i n 4 l t * U r b l r g  a f t e r  t h e  d a t e  o f  t h i s  n o t i c e .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very t ru ly  yours,
,y')

/Kt1
&tl.rr,grxl* A. $o*nnen

Hear ing  O f f i ce r

Pet i t ioner  I  s  Repre  senta t lve
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

JOHN D. NOONAN

for  a  Redeterminat ion  o f  a  Def ic iency
or for Refund of Unincorporated Business
Taxes  under  Ar t i c le  23  o f  the  Tax  Law
f o r  t h e  Y e a r s  1 9 6 5 ,  L 9 6 6  a n d  1 9 6 7 .

Whethe r  the  pe t i t i one r ' s  bus iness  ac t i v i t i es  as

sales representat ive const i tu tes the carry ing on of  a

to the unincorporated business tax.

John D.  Noonan f i led a pet i t ion for  redeterminat ion of  a  def ic iencv

or  for  re fund of  un incorporated business taxes under  Ar t ic le  23 of

the Tax Law for  the years L965,  1966 and 1967.

A fo rmal  hear ing  was he ld  be fore  Lawrence A.  Newman,  Hear ing

O f f i c e r ,  i n  t h e  o f f i c e s  o f  t h e  S t a t e  T a x  C o m m i s s i o n  i n  t h e  C i t y  o f

N e w  Y o r k  o n  J u l y  2 1 ,  1 9 7 1 .

The pe t i t ioner  appeared and was represented  by  A lv in  I .  Go ide l ,

Esq.  The Income Tax  Bureau was represented  by  Edward  H.  Bes t ,  Esg.

( S o l o m o n  S i e s ,  E s q . ,  o f  C o u n s e l )  "

ISSUE

DECISTON

manufacturer  's

bus iness  sub jec t

FINDINGS OF FACT

1.  The pet i t ioner ,  John D.  Noonanr  dFrd E1aine Noonan,  h is  wi fe ,

f i led New York State income tax res ident  re turns for  the years 1965,

L966 and 1957 and d id not  f i le  un incorporated business tax returns
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for  the years in  issue.

2.  On October  27,  L969,  the Income Tax Bureau issued a

Not ice of  Def ic iency,  under  f i le  numbered a4O65677,  for  the"years

1965 ,  L966  and  1967 ,  i n  t he  amoun t  o f  92 ,98L .O2 ,  p lus  s ta tu to ry

in terest .  The def ic iency was based on a determinat ion that  the

pet i t ioner ts  bus iness act iv i t ies const i tu ted the carry ing on of

a bus iness subject  to  the unincorporated business tax.

3.  A pet i t ion for  redeterminat ion was t imely  f i ler l .

4 .  The pet i t ioner  is  a  sa les representat ive for  severa l

manufacturers of noncompeting l ines of household furniture. The

pet i t ioner 's  area inc luded the greater  New York Metropol i tan Area,

a l l  o f  New Jerseyr  par t  o f  Mary land,  Delaware,  and the Ci ty  of  ph i la-

delphia.  The area was an exc lus ive ter r i tory  ass igned to the

petit ioner by his principals. The manuf acturers would :require the

presence of  the pet i t ioner  at  the i r  booths at  the var ious t rade

shows and would want to be assured that the petit ioner was devoting

adequate t ime toward promoting their respective products with

potent ia l  customers.  The pr inc ipa ls  reserved the r ight  to  d ismiss

the pet i t ioner  i f  he carr ied any l ine of  merchandise that  was in

basic  compet i t ion wi th  the i rs .  The pet i t ioner  would choose the

time for vacatj-on, usually during periods of seasonal lows in

act iv i ty .  Socia l  secur i ty  and income taxes were not  wi thheld

by any of  the pr inc ipa ls .

5. On his Federal and New york State income tax returns,

the pet i t ioner  l is ts  h is  commiss ion receipts  as business incone.

Federa l  Schedule "cr '  (prof i t  f rom business or  profess ion)  accompanies
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the pet i t ioner 's  Federa l  re turns for  the years in  issue,  upon which

deduct ions are taken for  unre imbursed expenses,  such as lodging,

fares,  terephone,  automobi le  mi leage,  etc .  A repor t  o f  se l f -

employment inqome is also included,

6.  The pet i t ioner 's  pr inc ipa ls  do not  exerc j -se the usual  degree

of supervi-sion and control consistent with an emproyer-employee

re la t i onsh ip .

7.  The pet i t ioner  is  not  an employee of  h is  pr inc ipa ls .

DECIS fON

A.  The  pe t i t i one r ' s  bus iness  ac t i v i t i es  as  a  ma ,nu fac tu re r ' s

sa les representat ive const i tu tes the carry ing on of  an unincorporated

businessr  dnd the income der ived theref rom is  subject  to  the

unincorporated business tax.

B.  The Not ice of  Def ic iency is  susta inedr  dr id .  the pet i t ion

for  redeterminat ion is  denied.

DATED: A1bany, New york

Afru//* r , ,f ) >--
STATE TAX COMMISSION
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