
STATE OF NEW YORK
STATE TAX COMHISSION

ln the l' latter of the Petitlon
:

o f

PHILIP MONHEIT :

:
For a Redetermination of a Deficlency or
a Refund of Unincorporated Business
Taxes under  Ar t ic le(s)  23 of  the
Tax law for the (Year(s \  L964 :

State of New York
CounW of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 26th day of Apri l  ,  L9 72r.qhe served the wlthin

Notice of Decision (or Determinat ion) by (eert l f ied) mal l  upon PHILIP MONHEIT

(representatlve of) the petitloner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Philip Monheit
I l  Brookf ield Road
New Hyde Park, New York

and by deposltlng sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department withln the State of ilew York.

That deponent further says that the said addressee is the (representative

of) pettti.oner herein and that the addreas set forth on said wraPPer is the lact

known address of the (representatlve of the) petitloner.

Sworn to before me this

ATI]DAVIT OF MAITING
OF }IOTICE OT DECISTON
BY (CERTIFIED) I{AII,

ALh day of Apri l  ,  L9 72
;  )  ) , / ''  ,/:.( ,_ {y',r,_ );:(,,L2_,-,
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STATE OF NEW YORK
STATE TAX COMXISSION

In the l,latter of the Petition

o f

PHILIP MONHEIT
ATF]DAVIT OF MAITING
OF HOTICE OF DECISTON
BY (CERTITTED) l'lArt

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business
Taxes under Art ic le(.s) 23 of the
Tax Law for the (Vear(s \ L964

State of New York
CounW of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, end that on the 25th day of Apri l  ,  L9 72, she served the withln

Notice of Decision (or Determinatton) by (eert l f ied) mai l  upon MILTON IqALTz, C.P.A.

(representatlve of) the petitioner in the wlthin

proceeding, by enclosing a Lrue copy thereof in a seeurely sealed postpaid

wrapper  addressed as  fo l lows:  Mi l ton  Mal tz ,  C .P.A.
3 0  E a s t  4 2 n d  S t r e e t
New York, New York

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnlted States Post Office Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petitl.oner herein and that the addrees set forth on said wraPper is the laat

known address of the (representatlve of the) petitioner.

Sworn to before me this

26Lh day of Apri l , 1972.
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, Roo|rt 2l4A

STATE CAMPUS
ALBANY, N. Y. 12227

AREA COOE 5. I  8

4 5 7 - 2 6 5 5 ,  6 ,  7

Very  t ru ly  yours t
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H e a r i n q  O f f i c e r

STATE TAX  COMMtSS tO I {

HEAnnG UXrT

EOWARO ROOK

SECiETARY TO
coMif t55 torl

AODRESS YOUR REPLY TO

DlftDr A l b a n y e  N e w  Y o r k
lr1lrll 26r L972

r|r. rht.llp rsnbrtt
1l lroonflel8 nsad
lw Eylr Slrhr l.Y forl

Drar ttr. Fnhrl,tr

Please take  no t ice  o f  the  Df fg t0 f  o f
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P l e a s e  t a k e  f u r t h e r  n o t i c e  t h a t  p u r s u a n t  t o  s e c t i o n ( s )

712 o f  the  Tax  Law any  Proceed ing
in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
wi th in  4  mth l  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
r e f u n d  a l l o w e d  i n  a c c o r d a n c e  w i t h  t h i s  d e c i s i o n  o r
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned '  These w i l l  be  re fe r red
to  the  proper  par ty  fo r  rep ly .

/f
cc  Pet i t ioner '  s  Representa t ive

Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

PHILIP MONHEIT

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Tax under Art icl-e 23 of the Tax Law for
the Year  L964.

The issue in  th is  case

by pet i t ioner  were received

his  unincorporated business

the Tax Law.

DECISION

is whether amounts received as a salary

for services which consti-tute part of

wi th in  the meaning of  sect ion 703 (b)  o f

Phi l ip  Monhei t  f i led a pet i t ion for  redeterminat ion of  a

def ic iency in  unincorporated business taxes under  Ar t ic le  23 of

the Tax Law for  the year  L964.

A  hea r ing  was  he ld  on  June  23 ,  L97L ,  be fo re  N ige1  G .  Wr igh t ,

Hear ing Of f icerr  d" t  the of f ices of  the State Tax Commiss ion,  B0 Centre

Street ,  New York Ci ty .  Mi l ton Mal tz ,  C.P.A.  represented the pet i t ioner .

Edward H.  Best ,  Esq. ,  (Francis  X.  Boylan,  Ese. ,  o f  Counsel )  represented

the fncome Tax Bureau, The record of said hearing has been duly

examined and considered.

rSSUE

FINDINGS OF FACT

I.  Mr.  Monhei t  f i led a return for  un incorporated business taxes

in 1964 on incorne of  $10,316.08 received f rom the business of

"diamond importing". Mr. l lonheit purchased and imported large sized
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rough diamonds which were then cut and sold by him to dealers who

suppl ied reta i l  jewelers.  These stones usual ly  would be used as

"sol i ta i res"  in  engagement  r ings.  He has been in  th is  bus iness

s ince  1943 .

2.  Pet i t ioner  was reta ined by Belgo Afr ican Diamonds,  Inc.

as a sa lesman.  He received wages of  $7,800 f rom Belgo tn  L964

and both income taxes and social securitv were withheld from these

wages.  He had no f inancia l  in terest  in  Belgo.  Belgo is  a  dealer

in "chips", small diamonds which were purchased in Belgium and

sold to  manufacturers of  jewel ry .

3.  Mr,  Monhei t  had an of f ice at  36 West  47Lh Street  wi th  a

recept ion is t .  Th is  is  pa id for  in  par t  by Belgo.  The recep! . ion is t

is  pa id by Belgo.  The of f ice had work tab les and turn ing wheels .

As is the custom in the trade, Mr. Monheit contracted with technicians

to come to h is  of f ice to  cut  and pol ish the larger  s tones.

4. The customers for the soli taire diamonds are completely

different from the customers for Belgo.

5.  The def ic iency in  issue is  dated January 22,  1968,  and

$319 .7 I  p l us  i n t e res t  o f  $53 . f 2  f o r  a  t o ta l  o f  $372 .e3 .

CONCLUSIONS OF LAW

The serv ices in  quest ion were per formed as par t  o f  pet i t ioner 's

unincorporated business. It  is clear from testimony that Belgo

retained petit ioner because he was already engaged in the diamond

business.  Fur thermore,  there is  no ev idence in  the record that

Belgo supervised the petit ioner' s day-to-day methods of operations

and no cfLher evidence that would tend to show that petitioner

was truly an employee.
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DECISION

The petit ion is denied and the deficiency is found due

together with such interest, i f  a.n1zr as may be due under section 684

of the Tax Law.

DATED: Albany, New York STATE TAX COMMISSION
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COMMISSIONER
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