
$TATE OF TEI{ YORK
sTAtE TAX COilltISSIOil

In thc l{atter of the Petltlon

of

WILLIAI4 A. McI"IAHAN 
:

:
For a Redeternlnation of a lleflclency or
a Refnnd of Unincorporated Business r
Taxee under Artfcle(s) zS of the
Tax law for the (fear(s) l9G1 & 1962 :

State of llew York
County of Albany

Martha Funaro, belng duly eworn, depoees and eayr that

she is an emPloyee of the llepartnent of Taxatlon and Flnancc, oycr 18 years of

agel and that on the 6th day of September , L972 , shc servcd the wlthln

l{otice of Decislon (or Deteminatton) by (ccrtlffed) nail upon William A.

McMahan (representatlve of) the petltloner ln the rlthln

proceedl.ngr by encloelng a true copy thereof l.n a seeurely eeal.ed lnetpatd

wrapper addreesed as follorgr William A. McMahan
77 Linden Boulevard
Brooklyn, New York

and by depoattlng eme enclosed in a poetpald properly addreesed rrapper ln a

(post offlce or offlclal deposltory) under the excluslvc care and ctretody of

the llnlted Stateg Post Offlce Departrcnt withln the State of lfa Yort.

Ttrat deponent further BayB that the sald addreaaee le the (repreeentatlve

of) petttl.oner herel.n and that the address get forth sn aatd rrapper 1r the lact

known addrese of the (relneeentatl,vc of thc) pctltloner.

AFFII}AVIT OF }IAItITG
0F [0tIcE 0r DEcIsIox
Btr (CERTTTTED) HtIr,

Snorn to before ne thls

6th day of September , L972.
t"-/ .



STATE OF TEI{ YORK
STATE TAX CO}OIISSIOII

In thc ldatter of the Petltlon
t

of
a

WILLIAI4 A. McIVIAHAN
3

For a Redetemlnatl.on of a lleflclency or
a Refrrnd of Unincorporated Businessr
Taxes under Artiele(O 23 of the
Tax law for the (year(s) 1961 & Lg62 !

ATFIIIAYIT OT UAILITC
OF IOTICE OF DECISIOII
Ev (cERtrrrDD) Harr,

State of l{eu York
County of A1bany

Martha Funaro , belng duly ewornr depoaes and aayt that

she is an employee of the llepartment of Taxatlon and Flnanccl over 18 years of

a8er and that on the 6th day of September , L9721 shc aerrrcd the wlthln

lfotlce of Decialon (or Determinatlon) by (ecrtlfted) nall upoa Samuel C. Littell

(representatlve of) the petltloner tn thc rlthln

proceedLngl by enclosLng a true copy thereof in a seeurely sealed portpald

wrapper addrcesed as folloys: Samuel C. Littell

*33 ?::il.ft:', York
and by depocttlng eame enclosed in a poctpald propcrly addreesed rraplnr tn a

(post offl.ce or offlclal depository) under the exclugl.ve care and cuetody of

the llnited States Post Office Departncnt wlthln the Etate of lfo York.

fitat ileponent fiuther says that the sald addreaaee la the (repreeertative

of) petltloner herein and that the addregs get f,orth on eald rrrpper 1r the Laet

known address of the (repreaentatl.vc of thc) pctltloner.

Srorn to before ns thls

61ch day of September , L9 7?



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E N T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO,{ 2l4A

STATE CAMPUS
ALBANY, N. Y. lz?27

AREA C@E 518

4 5 7 - 2 6 5 5 , 6 , 7

Iletcd I Albany, New York

trl$Srr Sr ft?t

tsl.llls l. Ict{rbrn
?? Id,nd* totrtsnre
tmokr.1n. fir Yorfc

ncrr k. kthlrrnr

3?ATE tAX CoMMt33to, |

HEAiiltG UXtT

EDTARD ROOK

SECiETAiY TO
c0MMrStror l

ADOiE3S YOUR RSPLY TO

Please take notice of the

the State Tax Commission

DICI8Tfi
enclosed herewith.

of

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

pursuant to SlStl,OO 722 Oe
court to review an adverse decision

4 hth. after

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

gofffi 8l,rr
HEARING OFFICER

Petit ioner's Representative
Law Bureau

AD-L.\2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f DECISION

WILLIAM A. MCMAHAN

for  Redeterminat ion  o f  a  Def ic iency  or

for Refund of Unincorporated Business

Taxes  under  Ar t i c le  23  o f  the  Tax  Law

for  the  Years  1961 and 1962.

The taxpayer ,  Wi l l iam A.  McMahan,  f i led a pet i t ion for  redeter-

minat ion of  a  def ic iencv or  for  re fund of  un incorporated business

taxes under  Ar t ic le  23 of  the Tax Law for  the years L96L and 1962.

A formal  hear ing,  in  connect ion therewi th,  was held before Solomon

S ies ,  Hear ing  O f f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,

B0 Centre Street ,  New York,  New York,  or l  November 10,  L966,  dt  which

hear ing the taxpayer  appeared and was represented by Samuel  C.  L i t te l l ,

c .P .A .

ISSUES

T. Did the act iv i t ies of  the taxpayer  in  the sa le of  l i fe

insurance const i tu te the pract ice of  an exempt  profess ion?

I I .  D id  the  ac t i v i t i es  o f  t he  taxpaye r  i n  t he  sa le  o f  l i f e

insurance const i tu te the carry ing on of  an unincorporated business

subject  to  unincorporated business tax?

I I I .  Was the taxpayer  ent i t led to  an a l locat ion of  bus iness

income attr ibutable to sources both within and without the State

of New York?

FINDINGS OF FACT

I.  The taxpayer ,  Wi l l iam A.  McMahan f i led personal  income tax

returns for the year I96t on which he reported income from commissions

o f  g5g ,284 .98  and  bus iness  expenses  o f  $29 ,793 .62 .  Fo r  L962  he  repo r ted
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under  Schedu le  r rA r r  ne t  bus iness  i ncome o f  $L4 ,59 I .L7 .

2.  On March 29,  L965,  the Income Tax Bureau issued a Statement

of  Audi t  Changes and a Not ice of  Def ic iency for  the years L96L and

1962 against the taxpayer imposing unincorporated business tax in

the amount  of  $ I ,046.57 on the ground that  the income der ived f rom

taxpayer 's  act iv i t ies were subject  to  unincorporated business tax.

The taxpayer  f i led a t imely  pet i t ion for  redeterminat ion of  sa id

de f i c i ency .

3.  Dur ing the years in  issue,  the taxpayer  was a l i fe  insurance

agent  l icensed by the Insurance Depar tment  of  the SLate of  New York

and l icensed to se l l  l i fe  insurance in  the States of  New Jersey,

Pennsylvania,  Wdshington and Cal i forn ia.  Dur ing each of  the years

in issue,  the taxpayer 's  income as a l i fe  insurance agfent  consis ted

ent i re ly  of  commiss ions on l i fe  insurance purchased by c l ients  or

customers as par t  o f  p lans proposed by the taxpayer  wi th  a v iew

toward reducing or  min imrzLng the poss ib le  estate tax l iab i l i t ies

of  such customers or  c l ients .  Sales of  the l i fe  insurance in

connection with the plans prepared by the taxpayer were made by him

as an agent  for  var ious l i fe  insurance companies.  Dur ing each of  the

years in  issue,  the taxpayer  received commiss ions f rom at  least

twelve l i fe  insurance companies.

4 .  On  h i s  re tu rn  fo r  L962 ,  t he  taxpaye r  s ta ted  i n  pa r t ,  E IS

fo l lows:  "The business expenses inc luded of f ice rent ,  wages,

te lephone,  postage,  o f f ice suppl ies,  equipment  serv ices,  t ravel ,

ho te l s ,  mea ls ,  ra i l r oad  fa res ,  t ax i  f a res ,  subway  fa res ,  t yp ing

expenses,  audi t ing expenses,  commiss ions,  deprec iat ion on of f ice

equipment ,  taxes,  adver t is ing,  enter ta inment ,  s tat ionery,  bus iness

publ icat ions and other  i tems.  "
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5.  In  connect ion wi th  h is  bus iness act iv i t ies dur ing the years

in issue, the taxpayer maintained and transacted business in an

off ice at 120 Broadway, New York City, and an off ice at home at

77 Linden Boulevard, Brooklyn, New York.

6.  The taxpayerrs  income f rom commiss ions on the sa le of

l i fe insurance was received by him under contracts with various l i fe

insurance companies. None of such insurance companies restr icted

the taxpayer 's  se l l ing act iv i t ies or  exerc ised any mater ia l  degree

of control or supervision over Lhe means and methods used by the

taxpayer in the conduct of his sel l ing activit ies. None of such

insurance companies wi thheld soc ia l  secur i ty ,  federa l  or  s tate income

taxes from the compensation paid to the taxpayer.

7. Although the taxpayer was l icensed to se1l insuranee in

the States of New Jersey, Pennsylvania, Cali fornia and Washington

and made Lrips to various places in such states in connection with

the sa le of  l i fe  insurance,  he d id not  mainta in any of f ice or  o ther

p lace of  bus iness outs ide of  the State of  New York.  the only  of f ices

maintained by the taxpayer hrere located in the State of New York.

8.  On h is  personal  income tax returns for  the years in  issue,

the taxpayer claimed exemption from unincorporated business tax on

the ground that more than BO% of his gross income was derived from

personal services rendered by him from an activity in which capital

is not an income producing factor and that he was entit led to a

professional exemption. Ttre taxpayer has taken courses at Columbia

and New York universit ies in the f ield of taxation and estate

planning as applied to insrrrance, and claims that he is an underwriter.

However, the taxpayer's entire income from insurance was from his

commiss ions on the sa le of  l i fe  insurance on behal f  o f  var ious l i fe

insurance companies as more fulIy set forth in Finding #6 above.

9. In his petit ion the taxpayer contends that most of his

commission income was based upon renewals and therefore not subject
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to unincorporated business tax but  no proof  was submit ted to

substant ia te such content ion.  In  any event ,  the commiss ion income

received by the taxpayer  was d i rect ly  a t t r ibutable to  a bus iness

regular ly  and systemat ica l ly  carr ied on by h im wi th in  the State

of New York.

CONCLUSIONS OF LAW

A.  Dur ing  the  yea rs  l - 96 I  and  L962 ,  t he  taxpaye r ' s  ac t i v i t i es

in  connect ion wi th  the sa le of  l i fe  insurance d id not  const i tu te

the pract ice of  an exempt  profess ion wiLhin the meaning and in tent

o f  sec t i on  703 (c )  o f  t he  Tax  Law under  A r t i c l e  23 .

B .  Dur ing  the  yea rs  196 l  and  1962 ,  t he  ac t i v i t i es  o f  t he

taxpayer  in  the sa le of  l i fe  insurance for  mul t ip le  pr inc ipa ls

were carr ied on by h im as an independent  contractor  and not  as

an employee pursuant  to  the prov is ions of  sect ions 703 (b)  and

703  ( f )  o f  t he  Tax  Law.  The  a fo resa id  ac t i v i t i es  o f  t he  taxpaye r

dur ing sa id years const i tu ted the conduct  o f  an unincorporated

business wi th in  the meaninq and in tent  o f  sect ion 7O3 of  the

Tax Law.

C.  The taxpayer  is  not  ent i t led to  an a l locat ion or  appor-

t ionment  of  net  income under  sect ion 7O7 (a)  o f  the Tax Law as

more fu l ly  set  for th  in  F ind ing #7 above.

D.  Accord ingLy,  the Statement  of  Audi t  Changes and Not ice of

De f i c i ency  aga ins t  t he  taxpaye r  fo r  t he  yea rs  1951  and  1962  as

more fu l1y set  for th  in  F ind ing #2 above are correct .  The sa id

not ice of  def ic iency does not  inc lude any tax or  charge which

could not  have been lawfu l ly  demanded.  The taxpayer 's  pet i t ion
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for  redeLerminat ion of  a  def ic iency or

business tax wi th  respect  to  the years

den ied .

DATED: Albany, New York

September 6,  L972

STATE TAX COMMTSSTON

for  re fund of

1961 and L962

unincorporated

is  therefore

./ //

'( r r, *^*'- L',4' z L'- -4^*-
COMIVIISSIONER

\

\Aq-.vt-t'* J Ct*r^,'*^. --,-z'
COMT{ISSIONER

OMMISSIONER


