
STATE OF }I]EI{ YORK
STATE TAX CO}I}IISSION

In thc Matter of the PetltLon
t

of

WILLIAIvI A. McI"IAHAN 
'

!
For a Redetermlnation of a lleflciency or
a Refirnd of Unincorporated Business
Taxes under Arttcle(s) fe-e of thc
Tax Iaw for the (Year(s) 1952, L9s4, 1955

APFIDAYIT OF I{AIIITG
OF IIOIICE OT DECISIOX
BY (CERITPTDD) Hrn,

& 1955

State of New York
County of Albany

Martha Funaro , belng duly eworn, depoaes and aaye that

she ie an employee of the llepartnent of Taratton and Financcr ovcr 18 years of

ager and that on the 6th day of September, 19 74 she cervcd the wlthh

l{otice of l}ecislon (or Determl.natlon) by (ccrtifted) nall- upoa William A.

ivlcMahan (repreaentatlve of) the petltloner ln the wlthln

proceedingr by encloel.ng a true copy thereof Ln a seeurely sealed portpal.d

wrapper addressed as follorsr William A. McMahan
77 Linden Boulevard
Brook1yn, New York

and by depoattlng eame enclosed J,n a postpald properly addressed rrapper Ln a

(post offlce or offlclaL depository) under the exclugl.ve care and craatody of

the llnlted $tates Pogt Offlce Departncnt withln the State of lfcu York.

That deponent firrther Bays that the sald addrecsee te thc (repreacutatlve

of) petltl.oner herel.n and that the address eet forth on cal.d rrapp€r lr the lart

known address of the (rep:reeentatLvc of thc) lntltloner.

Srorn to before ne thls

6th day of September , L97L



STATE OP }IEW YORK
STATE TAX COti0tISSI0ll

In thc Matter of the Petitlon 
.

of
: AIFIITAVII 0f UAILIIIG

wrLLrA[4 A. ivIcMAHAAT oF rofrcE 0f DEcrsror
: BY (CnnrrrrrD) lorL

For a Redetemlnation of a Deflclency or
a Refund of Unincorporated Businessr
Taxee under Artiele(s) 16-A of the
Tax Iaw for the (fear(s)Lg52, L1S , 1955 & 1956

State of Nen York
County of Albany

Martha Funaro I belng duly awornr depoaes and eaye that

she is an employee of the llepartnent of Taxatlon and Fl.nanccl ovcr 18 years of

agel and that on the 6th day of September , L9 72, shc sewcd the wlthln

Notice of Ibcielon (or Deteml.natton) by (ecrttffed) nai.l upoa Samuel C. Littell

(representative of) the petltloner tn thc wlthln

proceedLngl by encloelng a tnre copy thereof Ln a securely eealed poetpatd

Hrapper addrcssed as follorsr Samuel C. Littell
120 Broadway
New York, New York

and by depoeltlng sme enclosed in a postpeld properly addreased rrapper ln a

(post offlce or offlcla1 deposttory) under the exclusl.vc care and curtody of

the llnlted States Post Offlce Depar{ncnt wlthln the gtate of lfcr lork.

firat deponent frrrther says that the sald addreasee ie thc (repreeertatlve

of) pctltfoner herein and that the addrcss eet frrth on said yrappeli fu the laat

known address of the (repareeentatl,vc of thc) lntltloner.

Snorn to before ne thls

6th.. day of September t L972.
,-{



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. 12?27

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 , 6 . 7

htsdt Albany, New york

8rg**rr 61 1$rl

tftlli.m l. ts$Chna
7? &{Sclr tlrul*trud
trtrohlyn, ;x larfr

hrr lG. llehhlrr

Please take notice of the Dt!!l$$fil[t0t
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to StCtl,OB 3S6t O!
the Tax Law any proceeding in court to review an adverse decision

STATE TAX COMMt33IOiI

HEAR|l {C uLlT

EOUARO ROOK

SECNE?AiY TO
c0MMr3!rOr l

AOOREt3 YOUR iEPLY TO

of

must be commenced within
the date of this notice.

after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

Solson 8l.rc
HEARING OFFICER

Petit ion er's Representative
Law Bureau

9o lhyl

AD-I .L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

WILLIAM A. MC}4AIIAN

for Revision or Refund of Unincorporated
Business taxes under  Ar t ic le  15-A of  the
Tax  Law fo r  t he  Years  L952 ,  L954 ,  1955
and  1956 .

The taxpayer ,  wi l l iam A.  McMahan,  f i led appl icat ions for

rev is ion or  re fund of  un incorporated business tax under  Ar t ic le

16 -4  o f  t he  Tax  Law fo r  t he  vea rs  L952 ,  1954 ,  1955  and  1956  and

hear ings in  connect ion therewi th were held before Solomon Sies,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  80

Centre Street, New York, New York, ort February 2l and November I0'

Lg66 at wtrich hearing the taxpayer appeard and was represented by

Samue l  c .  L i t t e l l ,  c .P .A .

ISSUES

DETERMINATION

I  i f e

r r-re

business

A.  Did the act iv i t ies of  the taxpayer  in  the sa le of

insurance const i tu te the pract ice of  an exempt  profess ion?

B.  Did the act iv i t ies of  the taxpayer  in  the sa le of

insurance const i tu te the carry ing on of  an unincorporated

subject  to  unincorporated business tax?

C.  Was the taxpayer  ent i t led to  an a l locat ion of  bus iness

income attr ibutable to sources both within and without the State

of New York?

FTNDINGS OF FACT

t.  The taxpayer ,  Wi l l iam A.  McMahan f i ted personal  income

tax  re tu rns  fo r  1952 ,  1954 ,  1955  and  1955  on  wh ich  he  repo r ted

income  f r om commiss ions  o f  $47 ,613 .06 ,  $57 ,525 .72 ,  $117 ,906 .O I



- 2 -

and  $24 ,29L .7L  fo r  sa id  respec t i ve  yea rs .  He  deduc ted  bus iness

expenses  o f  $L7  , 294  . 59  ,  $25  , L54  . 73  ,  $46 ,426 .O5  and  $9 ,  3  99  . 27  f o t

t he  yea rs  L952 ,  L954 ,  1955  and  1955 ,  r espec t i ve l y .

2.  On March 28,  1956,  the Income Tax Bureau issued a not ice

of  addi t ional  assessment  for  the year  1952 against  the taxpayer ,

(Not ice No.  AA91780)  d isa l lowing cer ta in  bus iness deduct ions on

the ground that they represented capital expenditures and imposing

addi t ional  personal  income tax in  the amount  of  $403. f8 and fur ther

imposed unincorporated business tax in  the amount  of  $800.55 and

penal ty  and in terest  o f  $ I84.13,  on the ground that  the acLiv i t ies

reported by the taxpayer constitute the carrying on of an unincor-

porated business.  The taxpayer  is  not  contest ing the assessment

of  addi t ional  personal  income tax.

3.  On Apr i l  7 ,  1958,  the Income Tax Bureau issued a not ice

of  addi t ional  assessment  (Not ice No-  B4L2BL7' |  ,  against  the taxpayer

for L954 imposing unincorporated business tax in the amount of

$ I ,104 .63 ,  i nc lud ing  pena l t y  and  i n te res t .  On  March  23 ,  1959 ,  t he

Income Tax Bureau issued a not ice of  addi t ional  assessment  (Xot ice

No.  8572485) ,  against  the taxpayer  for  the year  1955 imposing

unincorporated business tax in  the amount  of  $3,O24.82,  inc lud ing

penal ty  and in terest .  On February 19,  1950,  the Income Tax Bureau

issued a not ice of  addi t ional  assessment  (Not ice t to .  8742L42) ,  against

the taxpayer for the year L956, imposing unincorporated business

tax in  the amount  of  $59.48.  The aforement ioned assessments are

based upon the ground that  the business act iv i t ies as set  for th  in

the taxpayer 's  re turns const i tu te the carry ing on of  an unincorporated

business subject  to  unincorporated business tax.
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4 .  On  h i s  re tu rn  fo r  L952 ,  t he  taxpaye r  s ta ted  i n  pa r t r  ds

fo l lows:  "This  taxpayer ,  Wi l l iam A.  McMahan,  handles insurance for

a number of  companies,  as a representat ive,  especia l ly  for  very

la rge  po l i c i es  and  ma in ta ined  o f f i ce  fac i l i t i es  a t  t h ree  l oca t i ons ,

namely 33 W. 42 Street ,  New York Ci ty ,  d t  home at  77 L inden Boulevard,

Brooklyn,  New York and a lso at  120 Broadway,  New York Ci ty .  The

establ ishment  of  addi t ional  o f f ice fac i l i t ies at  I2O Broadway,  New

York c i ty  in  1952 enta i led considerable expense for  addi t ional

of f ice equipment ,  specia l  panel ing of  wal ls  and ce i l ing and other

i tems for  decorat ing,  e tc . ,  so that  su i tab le surroundings would

be avai lab le for  use when cer ta in  c l ients  were in terv iewed,  and

discuss ions and exnlanat ions made in  connect ion wi th  insurance

mat te rs  o f  cons ide rab le  s i ze .

"Wages were paid for  secretar ia l  serv ices and for  phone answer-

ing serv ices,  and for  the numerous other  i tems d i rect ly  connected

wi th the maintenance of  o f f ice fac i l i t ies,  in  addi t ion to  usual

rent  and other  f ixed charqes.  An automobi le  was used for  bus iness

purposes and the of f ice at  home was equipped to t ransact  bus iness,

wi th  fac i l i t ies for  f i l ing of  records,  correspondence,  and day and

night  phone serv ice,  e tc . "  The taxpayer  mainta ined an of f ice at

l -2O Broadway,  New York Ci ty  and at  h is  home at  77 L inden Boulevard,

Brook1yn,  New York,  dur ingr  the years 1954,  1955 and 1956.

5.  Dur ing the years in  issue,  the taxpayer  was a l i fe  insurance

agent l icensed by the Insurance Department of the State of New York

and l icensed to se l l  l i fe  insurance in  the States of  New Jersey,

Pennsylvania,  Washington and Cal i forn ia.  Dur ing each of  the years

in issue,  the taxpayer 's  income as a l i fe  insurance agient  consis ted

ent i re ly  of  commiss ions on l i fe  insurance purchased by c l ients  or
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customers as par t  o f  p lans proposed by the taxpayer  wi th  a v iew

toward reducing or  min imtzLng the poss ib le  estate tax l iab i l i t ies

of  such customers or  c l ients .  Sales of  the l i fe  insurance in

connection with Lhe plans prepared by the taxpayer were made by

him as an agent  for  var ious l i fe  insurance companies.  Dur ing each

of  the years in  issue,  the taxpayer  received commiss ions f rom at

least  twelve l i fe  insurance companies.

6 .  On  h i s  1955  re tu rn ,  t he  taxpaye r  l i s ted  as  a  bus iness

deduction commissions paid to one James T. Bryan in the amount of

F25 ,967 .OO.  He  a l so  deduc ted  commiss ions  pa id  on  h i s  re tu rns  fo r

L954 and 1956" The taxpayer ,  on h is  re turns,  a lso deducted rent

fo r  h i s  o f f i ce  a t  home as  we l l  as  fo r  t he  o f f i ce  a t  L2O Broadway ,

New York Ci ty ,  wages of  a  fu l l - t ime secretdr f r  soc ia l  secur i ty  taxes

as an employer ,  te lephone and answer ing serv ice,  s tat ionery and

supp l i es ,  mach ine  repa i r s  and  se rv i ce ,  dep rec ia t i on  on  o f f i ce

equipment ,  adver t is i rg ,  gratu i t ies to  bui ld ing employees,  bus iness

t r i ps  to  Ph i l ade lph ia ,  Ch icago ,  S t .  Pau1 ,  Los  Ange les ,  Sea t t l e ,

Spokane and other  c i t ies,  books for  research,  enter ta inment  and

g i f t s .

7 .  The taxpayer 's  income f rom commiss ions on the sa le of

l i fe  insurance was received bv h im under  contracts  wi th  var ious

l i fe  insurance companies.  None of  such insurance companies

res t r i c ted  the  taxpaye r ' s  se l l i ng  ac t i v i t i es  o r  exe rc i sed  any

material degree of control or supervision over the means and methods

used by the taxpayer  in  the conduct  o f  h is  se l l ing act iv i t ies.

None of  such insurance companies wi thheld soc ia l  secur i ty  or  federa l

income taxes from the compensation paid to the taxpayer.
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B. Although the taxpayer was l icensed to sel l  insurance in

the States of  New Jersey,  Pennsylvania,  Cal i forn ia and Washington

and made tr ips to various places in such states in connection with

the sa le of  l i fe  insurance,  he d id not  mainta in any of f ice or  o ther

p lace of  bus iness outs ide the State of  New York.  The only  of f ices

maintained by the taxpayer were located in the State of New York-

g.  On h is  personal  income tax returns for  the years in  issue,

the taxpayer claimed exemption from unincorporated business tax on

the ground that more than BO% of his gross income was derived from

personal  serv ices rendered by h im f rom an act iv i ty  in  which capi ta l

is not an income producing factor and that he was entit led to a

professional exemption. The taxpayer has taken courses at Columbia

and New york Universit ies in the f ield of taxation and estate

planning as applied to insurance and claims that he is an underwriter.

However, the taxpayer's entire income from insurance was derived

from his  commiss ions on the sa le of  l i fe  insurance on behal f  o f

var ious l i fe  insurance companies as more fu l ly  set  for th  in  F ind ing

#5 above.

CONCLUSIONS OF LAW

A.  Du r i ng  t he  yea rs  1952 ,  L954 ,  1955  and  1956 ,  t he  t axpaye r ' s

act iv i t ies in  connect ion wi th  the sa le of  l i fe  insurance d id not

constitute the practice of an exempt profession within the meaning

and in tent  o f  sect ion 386,  Ar t ic le  16-4 of  the Tax Law-

B .  Dur ing  the  yea rs  1952 ,  L954 ,  L955  and  1955 ,  t he  ac t i v i t i es

of  the taxpayer  in  the sa le of  l i fe  insurance for  mul t ip le  pr inc ipa ls

were carr ied on by h im as an independenL contractor  and not  as an

employee.  The aforesaid act iv i t ies dur ing sa id years const i tu ted

the conduct  o f  an unincorporated business wi th in  the meaning and
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in tent  o f  sect ion 386 of  the Tax Law.

C. The taxpayer is not entit led to an al location or apport ion-

ment of net income under section 386-9 of the Tax Law as more ful ly

set forth in Finding #B above.

D.  Accord ingLy,  the assessments against  the taxpayer  for  the

years  L952 ,  1954 ,  1955  and  1956 ,  ds  more  fu t l y  se t  f o r th  i n

Findings #2 and 3 above are correct .  The sa id assessments do

not include any tax or charge which could not have been lawful ly

demanded.  The taxpayer 's  appl icat ions for  rev is ion or  re fund wi th

respect  to  the years L952,  L954,  L955 and 1956 are therefore denied-

DATED: Albany, New York

September 6,  L972

STATE TAX COMMISSION

-/u--***/to.4..--*
COMMISSIONER

COMMISSIONER


