
,,0" OF NElr' YORK
STATE TAX COMXISSION

In the l'latter of the Petition
:

of

HERBERT IIATTER

:
For a Redetennination of a Deflciency or
a Refund 6f Unincorporated Busin-ess.
Taxes under Article@ 16-A of the
Tax law for the (Vear(s) 1953 , L954, :,
1955 ,  and  L966 .

, being duly sworn, deposes and says that

she is an ernPloyee of the Departrnent of Taxation and Finance, over 18 years of

ag€r and that on the 5th day of November , 19 73, she served the withln

Notice of Decision (or Deternination) by (certified) mall upon Herbert Matter

(representatlve of) the petitioner in the wlthin

proceedin$, by enelosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr. Herbert Matter
19 MacDougal Alley
New York 11, New York

and by deposlting same enclosed in a postpald properly addressed rorapper ln a

(post office or official deposltory) under the exclusive care and custody of

the llnited States Post Offlce Department withln the State of New York.

fitat deponent further says that the said addressee ie the (representative

of) petttioner herein and that the address set forth on said wrapper is the lact

known address of the (repreeentatlve of the) petltioner.

AFTIDAVIT OF MAILING
OF }TOTICE OF DECISION
BY (CERTIFIED) HAIL

State of New York
County of Albany

Martha Funaro

Sworn to before rne this



STATE 0P lfEttl Y0RK
STATE TAX COMNISSION

In the Matter of the Petition

of

Taxes under ArticJ.e@| 16-4 of the

State of New York
County of Albany

Martha Funaro

HERBERT MATTER :

:
For a Redetemination of a D,eficiency or
a Refund of Unincorporated eusi i resg

AFFIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTTFTED) l{/lrl

Tax Iaw for the (Vear(s) 1953 , L954, .
1955  s .  1955 .

e belng duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

aSe; and that on the 515 day of November , 1973 , she served the wlthin

Notice of Ibcision (or DetermLnation) by (certified) mall r.rpon Franklin R.

Weissberg, Esq. (representatlve of) the petitioner in the withil

proceedlngr by encloslng a true copy thereof in a seeurely sealed postpairt

wraPper addressed as follows: Franklin R. Weissberg
Colton & Fernbach
145 FLfLh Avenue

and by depostting same enclosea \3%5%5Ef"I["H'Jp?ihy 
"a1a993"?"a 

rrapper tn a
(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Office Department within the State of New york.

That deponent firrther says that the said addressee ie the (representative

of) petttLoner herein and that the address set forth on said wrapper is the laEt

known address of the (representatl.ve of the) petltioner,

Ssorn to before rne this

day of t  \ 9 3 . ' 
, ('<o^-- 

-''



STATE OF NEW YORK

STAT E TAX COtvTvlt SSTON
Mar io  A .  P rocacc ino
](Oeflf&l(l()CXI!)f4XX r. pR€s roExr
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r '
Law Bureau

OF TAXATION AND FINANCE
BUILDING 9, ROOI{ 2l,tA

STATE CATru8
ALBANY, N. Y. 12126

AREA COOE 518

457 -2655, 6.  7

tYAtt  tAr  coMMt53tot l

xEAt t|lc ura tT

EOIARO ROOK

3ECnelAiY T0
c0MMtSSrOx

ADDITSS YOUI REPLY TO

DATEDT Al_bany, New York
Sovcmlcqr 5, 1973

Mr. Eerbert llatter
19 l{acDougal Alley
Ntr Yorkr [fl York

Very truly yours,

Dnlr l[r. lllrttort

Please take notice of the Detemintt lon
of the State Tax Commission ana-1G-aa-heiewith.

Please take further notice that pursuant to
section (gl .396J of tha Tax Law, any
proceeding in cburt to review an adverse deci-
sion must be commenced within 90 dayr
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or coneerning any ottrer matter rerative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

-1y' !
/, w,i,,r-". z

Niqel G. l{richt
HEARING OFFTEER

Representative

, t
f ' l" Utir*',y'/. , /



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

HERBERT MATTER

for  Revis ion or  Refund of  Unincorporated
Business Taxes under Art icle 16-4, of the
Tax  Law  fo r  t he  Yea rs  1953 ,  L954 ,  1955
and  1956 .

DETERMINATION

Herber t  Mat ter  f i led an appl icat ion pursuant  to  sect ions 374

and 3B6j  o f  the Tax Law for  rev is ion of  un incorporated business

taxes  under  A r t i c l e  16 -4  o f  t he  Tax  Law fo r  t he  yea rs  1953 ,  L954 ,

1955 and 1956-  The aforement ioned appl icat ion was denied.  A

hear ing was demanded and duly  held on November L2,  L964,  at  the

of f ices of  the State Tax Commiss ion,  BO Centre Street ,  New York

Ci ty ,  before Solomon Sies,  Hear ing Of f icer .  Herber t  Mat ter  appeared

personal ly  and was represented by Col ton & Fernbach,  Esqs. ,

F rank l i n  We issbe rg ,  Esq . ,  o f  Counse l )  .

The record of this hearj-ng has been duly examined and considered.

ISSUE

The issue is whether the applicant, Herbert Matter, has been

proper ly  assessed for  un incorporated business taxes under  Ar t ic le  16-A

o f  t he  Tax  Law fo r  t he  vea rs  1953 ,  1954 ,  1955  and  1956 ,  o r  i s  exempt

from this tax as a professional or as an employee.

FINDINGS OF FACT

1.  The Income Tax Bureau issued to appl icant ,  Herber t  Mat ter ,

not ices of  addi t ional  assessments for  un incorporated business taxes

fo r  1953 ,  9860 .24  (#e -123226 )  and  $30 .96  (#ee -ooz105 ) ;  L954 ,  $601 .9 r
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(#ee -ooz106 ) ;  1955 ,  $1  , 036 .L7 ,  ( $L ,4O8 .34  l ess  $372 .L7  cance l l ed ,

#e - tZ322B) ;  L956 ,  $41 .51  (#e - t 23229 ,  $500 .00  l ess  $458 .49  cance l l ed )

and  $646 .40  (#B -791787 )  .

2 .  Appl icant ,  Herber t  Mat ter ,  a t tended ar t  schools  in  Geneva'

Swi tzer land,  and Par is ,  France,  between 1918 and 1922.  He received

no degree or  d ip loma for  h is  s tud ies there.  Af ter  L922,  appl icant

attended Art & Metier Graphic, which was a studio dealing in graphic

arLs.  In  L925r  appl icant  re turned to  Swi tzer land and worked in  the

tour is t  o f f ice of  the Swiss Government  where he created posters.

3.  Dur ing the years in  issue,  appl icant ,  Herber t  Mat ter ,  main-

tained a studio at 19 McDougal Alley, New York City, where he kept

photographic equipment and art supplies. From his studio, applicant

per formed serv ices for  Conde Nast  Publ icat ions.  This  consis ted at

t imes of designing and making the pictures for the covers of different

magazines.  This  was descr ibed by the appl icant  as edi tor ia l  photog-

r  raphy. .  Compensat ion was made to taxpayer  on a p iecework basis .  The

applicant fai led to submit the written aglreement between Conde Nast

Publ icat ions and h imsel f  .

4 .  Appl icant ,  Herber t  Mat ter ,  per formed serv ices for  Knol1

Associates and Knol l  fn ternat ional  L td. ,  dur ing the years in  quest ion.

These serv ices consis ted of  a id ing the design and arrangement  of

showrooms and displays of furniture and fabrics vrhich applicanL photo-

graphed for the aforementioned company to use in i ts booklets, cata-

Iogues and ads. Applicant operated from his own studio and received

quar ter ly  payments for  h is  serv ices.

5.  Appl icant ,  Herber t  Mat ter ,  per formed serv ices dur ing 1955

and 1956 for the New York-New Haven Railroad and during 1956 for the
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Boston & Maine Rai l road,  For  these ra i l roads,  he designed the i r

symbol or trademark and determined where these symbols were to be

placed on the engine and ro l l ing s tock.  Appl icant  was paid on a

reta iner  bas is  by these corporat ions.  No ev idence of  the type of

agreement applicant had with these rai lroads has been submitted.

6.  Dur ing the years in  quest ion,  appl icant ,  Herber t  Mat ter ,

le f t  New York Ci ty  to  lecture at  Yale Univers i ty  in  connect ion

wi th a course in  graphic  des ign.  Appl icant  c la imed to teach

design,  pr in t  making,  and the appl icat ion of  photographic  tech-

niques to graphic design. The income received by applicant from

his teachings at Yale University was excluded by the Income Tax

Bureau in  assessing h im unincorporated business tax on h is  bus iness

act iv i t ies for  the years in  quest ion.

7.  Appl icant ,  Herber t  Mat ter ,  was an of f icer  and stockholder

in  Studio Associates,  Inc. ,  New York Ci ty ,  dur ing the years in

question. This corporation was engaged in advert ising photograPhY,

producing p ic tor ia l  representat ions of  products  handled by i ts

customers.  Appt icant  c la ims he was an employee of  Studio Associates

Inc, He would receive an assignment from said corporation which he

would perform either in his own sLudio or in a studio supplied by

said corporat ion.  Appl icant  would receive as compensat ion a per-

centage of the fee which this corporation received from its customers.

Earn ings f rom studio Associates rnc- ,  const i tu ted 24% to 60% of

appl icant 's  to ta l  earn ings dur ing the years in  issue,  No ev idence

of  the agreement  between appl icant  and Studio Associates,  Inc.  was

submit ted.  Appl icant  has fa i led to  show that  sa id corporat ion wi th-

held taxes for  the Federa l  Government  or  pa id soc ia l  secur i ty  for

h im .
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CONCLUSIONS OF LAW

A. Appl icant ,  Herber t  Mat ter ,  has fa i led to  carry  h is  burden

of  proof  to  establ ish he was under  such superv is ion and contro l

o f  Studio Associates,  Inc.  so as to  be an employee of  sa id corpo-

ration. Applicant is therefore deemed an independent contractor

in connection with the services performed by him on behalf of

Studio Associates,  fnc.

B.  Appl icant ,  Herber t  Mat ter ,  has fa i led to  carry  h is  burden

of  proof  to  establ ish that  h is  act iv i t j -es as a graphic  des igner

constitute the practice of a profession exempt from unincorporated

business tax pursuant to section 386 of the Tax Law. For the years

1953 ,  L954 ,  1955  and  1956 ,  t he  ac t i v i t i es  o f  app l i can t  pe r fo rmed  fo r

Conde Nast  Publ icat ions,  Studio Associates,  Ine. ,  I t ro l l  In ternat ional

Ltd., New York-New Haven Railroad, the Boston & Maine Railroad and

miscellaneous sources constituted the carrying on of an unincorporated

business subject  to  unincorporated business tax under  Ar t , ic le  16-A

of the Tax Law.

C.  Tt re appl icat ion is  denied and the assessments for  1953,

1954, 1955 and 1956 are due together with suctr further interest and

addit ional charges, i f  drr lr as may be computed by the Income Tax

Bureau under the authority of sections 376 and 377 of the Tax Law.

DATED: Albany, New York
November  5 ,  L973

STATE TAX COMMISSI

Itn"JcL^ lC* -,:-
COMMISSIONER


