
STATE OF NEW YORK
STATE TAX COMXISSION

In the l{atter of the Petition

of

IRVTNG LOBELL

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business

ATTIDAVIT OT }OItING
oF rfoTlcE or DEcrstoN
BY (CERTITIED) I,IAIT

Taxes under Art icle(s\ ZS of the
Tax Law for the (Year(s \ L962 through

IC65 -

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 23s6 day of June , L9 72t she served the wlthin

Notice of Decision (or Determination) by (eerttfied) mall upon IRVIIT6 LOBELL

(representatlve of) the petitloner in the within

proeeedtngr bI enclosing a true copy thereof in a seeurely sealed PostPald

wrapper addressed as follolrs: Irving Lobell
L776 Mc. .  Everest  Lane
foms River, New Jersey 08753

and by deposltlng siilne enclosed in a postpald properly addressed mraPPer ln a

(post office or official deposltory) under the exclugive care and cuetody of

the tlnited States Post 0ffice Departrnent withln the State of tlew York.

Ttrat deponent further says that the said addressee ie the (represertatlve

of) petltLone.r hereln and that the addrees set forth on sald wraPPer is the laet

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this

23rd, day of June '  L972



STATE OF NElr, YORK
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In the l'{atter of the Petitlon
:

of

IRVING LOBELL
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For a Redetermination of a Deficiency or
a Refund of Unincorporated Business !
Taxes under Article(s) ZS of the

State of New York
County of Albany

Lynn Wilson , belng duly sworn, deposes and saye that

she is an employee of the Department of Taxation and Financer ovel 18 years of

agel and that on the 23rd day of June , L9 72.- she served the wlthln

llotice of Decision (or Determinatton) by (eertlfied) rnall upon SEYMOUR S.

KANE, ESQ. and IIARVEy (representatlve of) the petitloner in the wlthiu
sclrErr$, EsQ.

proceeding, by encloslng a'true-copy thereof in a seeurely sealed postpald

wraPper addressed as foLlows: sel.mour s. Kane, Esq. and llarvey Schein, Esq.
51 l"Iadison Avenue
New York, I{ew York l-0010

and by deposlting s;nne enclosed in a poetpald properly addressed wrapPer ln a

(post office or official deposftory) under the exclusive care and curtody of

the Unlted States Post 0fflce Department wlthln the State of lfery York.

Ttrat deponent firrther says that the Eald addressee ie the (representatlve

of) petltlone3 herein and that the addrees set forth on aaid wraPPer lr the lart

known addrees of the (repreeentatlvc of the) petitloner.

ATFIDAVIT OF }OILING
OF NOTICE Of DECISTON
BY (CERTIFIED) llArr

Sworn to

23rd- d6y

tL(

before me this

of June , L9ZZ

Tax Law for the (Year(sl tgAZ through:



STATE OF NEW YORK

STATE TAX COtr$4lSS|ON

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E N I

A ,  B R U C E  M A N L E Y

M T L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROS4 2I{A

ETATE CATPUS
At-B,ll{v. t{. Y. trtt6

AREA COOE 5.I 8

4 5 7 - 2 6 5 5 , 6 , 7

O[*@r Albany, Nerv York
ilune 13r 19?8

Irvtng l*trIt
L776 ldt. fvorart, Irtr
xbnr *Lrr*rr sdr rcrrry og?sl

Ec*r tr. I*DrlIr
Please take notice of the DggtSIOX
of the State Tax Commissi-on enclosed herewith.

Please take further notice that pursuant to
section (s) ?eZ of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 mratbr
from the d.ate of this notice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
repIy .

Very truly yours,

%,fuurylr
S{grl {. llrigbt

HEARING OFFICER

Representative

Stat t  t4t  coMMts9tol r

HEAitrac utlT

EAfARD ROOX

ttctETAiv To
coMurtttor

ADDll33 YOUi iCPLY tO

Erc.

cc :  Pe t i t i oner ' s
Law Bureau



STATE OF NEW YORK

STATE TruC COMMTSSION

In the Matter of the Petit ion

o f

IRVING LOBELL

for the Redetermination of Deficiencies
or for Refund of Unincorporated Business
Taxes due under Article 23 of the Tax Law
f,or the Years L962 through 1965.

DECISION

Irving Lobell  f i led a petit ion under sections 722 and 689 of

the Tax Law for the redetermination of deficiencies in unincorporated

business tax imposed by ArticLe 23 of the Tax Law for the years L962

through 1965. A hearing was held on Apri l  '1, I97L, before Nigel G'

Wright, Hearing Off icer, at Lhe off ices of the State Tax Conunissiorl,  " '

80 Centre Streetr New York, New York, Edward II.  Best, Esg.,
' I '

(Francis X. Boylan, Esq., of Counsel) appeared for the Income Ta:<

Bureau and Harvey Schein, Esq., represented the petit ioner.

ISSUE

The issue in this case is whether petit ioner, orl outside sales-

man, is an employee exempt from unincorporated business ta>c or an

independent contractor subject to tax-

FINDINGS OF FACT

1. Mr. Lobell  is a mult iple l ine salesman of women's clothes.

In the years in question he sold primari ly for Ira Rentner, Inc. of

498 Seventh Avenue, New York, New York, and had three sidelines:

Illsa Engelr Hong Kong House, and Sweeblo of llong Kong.
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2. Mr. Lobell  has been a salesman for Ira Rentner, Inc. of

498 seventh Avenue, New york, New york, from 1950. I{e received

a guaranteed salary of $150 a week against commissions of 5%

on sales. He was not reimbursed for expenses. He reported

directly to Ira Rentner.

3. Mr. Lobell covered a territory for Rentner from

washington, D.c., and Balt imore, Maryland to Massachusetts,

ConnecticuL and Rtrode Island including Philadelphia and upstate

New York. It did not include New York City, Long Is1and or

New Jersey. Rentner had three or four other salesmFn to cover

the rest of the country.

4. Rentner had four " l ines" each year, one for each season.

At the start of each seasonal l ine, Mr. Lobell  would be in the

Rentner showroom for 3 I/2 or 4 weeks. He received conunissions

on all sales made in the showroom to customers in his territory,

After each show, Mr. Lobell would go on the road to contact people

who had not come to the show.

5. Rentner did not withhold taxes or social security from

Mr. Lobell 's compensation during the years in question although

prior to 1952, Rentner had withheld. In L966, Mr, Lobell  prevailed

upon Rentner to begin withholding again, In 1965, Elsa Engel with-

held taxes at  Mr.  Lobel l 's  request .

6. Mr. Lobell  used space in his home to store records and

deducted the expense thereof on his incone tax return.

7. I\4r. Lobell employed no assistants during these years except

for his daughter v#rrfumhe had employed for two months for family reasons.



3

B.  Iv I r .  Lobel l  averaged a net  income of  $17,000 to $18,000

each year .  In  T964,  Mr.  Lobel1 had gross receipts  of  $24,4OL

and expenses of $7,314 reported on Federal Schedule"C'. Ttrese

included $5,615 for travel. I Ie paid self-employment tax on al l

of his Schedule I 'C" income. He estimaLes that 75% of }r j-s sales

were for Rentner but he has submitted no more specific breakdown

o f  sa1es .

CONCLUSIONS OF I,AW

Petitioner has not carried the burden of proof that tre is an

employee and exempt from tax. Ttre withholding of taxes by a princip4l:

especial ly i f  d.one at the request of the taxpayer, is not i tself

sufficient to strow that in fact the required employer-employee

relationship existed. so as to justify either the withholding or an

exemption from the unincorporated. business tax. There is not tJle

slighLest doubt that Mr. Lobell was independent with respect to his

s ide l i nes .

I*re failure of Mr. L,obell to submit records showing his

earnings from his main l ine separately from his sidelines creates

doubt that lrtr. Iobell considered his status with respect to his

main line to be any different from his status vtith respect to his

sidelines and, in any event, makes a computation of tax on only

his sidelines income impossible.

DECISTON

Ttre petit ion is denied and the deficiencies are aff irmed

together with suctr interest, if oriy, as may be due und.er section 684

of the Tax Law.

New York

#t  /? '7 : - ,

COMMISSIONER

DATED:

COMMISSIONER


