
STATE OF NEW YORK
STATE TAX CO}IHISSION

ln the llatter of the Petition

of

IRVING LOBEL
ATFIDAVIT OF }IAILING
OF NOTICE OF DECISTON
nY (CERTITTED) tlart:

For a Redetermination of a Deflciency or
a Refund of Unincorporated Businesq
Taxes under Art icle(s) 16-A of the
Tax Law for the (Year(s ) 1955 , L956, t

1957 & 1959

State of New York
County of Albany

Martha Funarg being duly sworn, dcposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the l2th tlay of July , L9'72, she served the wlthin

Notice of Ilecision (or Determlnation) by (eertlfied) mall upon lrving Iobel

(representatlve of) the petitloner in the wlthitt

proceedinE, by enclosing a true copy thereof in a seeurely sealed postpald

lrrapper addressed as follows: Irving Lobel

F3;33.'$itt " :'fi:i'"o'r.
and by deposltlng s.ilne enclosed in a postpald properly addressed nrapper ln a

(post office or official depository) under the exclusive care and cuetody of

the tlnited States Post Offlce Department withln the State of lfew York.

That deponent further says that the said addressee ie the (representative

of) petitLoner herein and that the addrees set forth on said wraPPer is the lact

known address of the (repreeentatlve of the) petitloner.

Sworn to before rne this

, l12th day of
'<-z<az-)



STATE TAX COTIIIMI SSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROol,{ 2I4A

STATE CAMPUS
ALBANY, N. Y. 122n

AREA COOE 518

457-2655, 6,  7

ntCd l  A lbany l  New York

9IAYE tar. coMMr3trox
Itttmo'urrr ' '

EOWARO ROOK

sECiErAiY TO
coMMls3tor

ADDiE33 YOUi iEPLY TO

dllrly 11, 19?t

Irvl"rrg l6bct
6,f-34 l0tnd Strcct
lorort Elllrr tc Yorh

Drar flr. trribrll

Please take notice of the Dfmlittt|fi l€f of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )
386, of the Tax Law any proceeding
in court  to review an adverse decision must be comrnenced
within 9O Eeyl af ter the date of this not ice.

Any inqulr ies concernlng the computat ion of tax due or
re fund a l ]owed in  accordance w i th  th is  dec is ion  or
concerning any other matter relat ing hereto may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very truly yourst

mnn pqf,
E|l&gtsffi
Crcrrtrqy to thr
ttrh aur Coel.rl.on

cc Pet i t loner '  s  Representat ive
Law Bureeu



b

STATE OF NEW YORK

STATE TAX COMMTSSION

fn  the Mat ter  o f  the Appl icat ions

o f

IRVING LOBEL

for Revision or Refund of Unincorporated
Business Taxes under  Ar t ic le  16-A of  the
Tax Law for  the Years 1955,  L956,  L957
and  1959

DETERMINATION

The petit ioner, having f i led applications for revision or refund

of taxes paid under Art icle 16-A of the Tax Iaw for the years 1955,

1956 '  1957 and 1959, and a hearing having been held before Vincent P.

Molineaux, Hearing Off icerr on February L9, 1965, and the record and

exhibits having been duly examined and considered,

The State Tax Commiss ion f inds:

(1) That the petit ioner f i led personal income tax returns and

unincorporated business tax returns for  the years 1955,  1956,  1957

and 1959 upon which the tax shown to be due was paid. lltre amount

inc luded sel f -assessed unincorporated business taxes for  each of  the

s ta ted  yea rs .

(2 ' )  That  on August  1 I ,  1961,  pet i t ioner  f i led appl icat ions for

refund of  $96.39 paid as unincorporated business tax for  the year

1955 ;  $L74 .97  pa id  fo r  t he  yea r  1956 ,  and  g24O-05  pa id  fo r  t he  yea r

1957;  that  sa id appl icat ions for  re fund were not  f i led wi th in  two

years f rom the t ime of  the f i l ing of  the returns,  that  is ,  Apr i l  15,  1956,

1957 and 1958 for  each of  the aforesaid years,  respect ive ly .
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(3)  That  on March 27,  1962,  the taxpayer  f i led a t imely  appl ica-

t ion for  re fund of  $337.28 paid as unincorporated business taxes for

the  yea r  1959 .

(4)  That  pet i t ioner  was a profess ional  so l ic i tor  and was

registered as such under section 482-h of the Social Wel-fare Iaw and

was dur ing 1959 engaged as such by Phi l ip  a.  Weiss and Associates,

who is registered with the Department of Social Welfare as a professional

fund  ra i se r .

(5) That pursuant to Art icle 1O-A of the Social Welfare La.w, a

professional sol icitor must be employed or retained for compensation

by a profess ional  fund ra iser  (Socia l  Wel fare law,  sect ions 482,

482 -e  and  482 -h ) .

(6)  That  the taxpayer 's  earn ings as a profess ional  so l ic i tor

were ent i re ly  on a commiss ion basis .

(7)  That  for  the year  1959,  taxpayer  c la imed over  $9,000.00 in

business expenses.

(8)  That  Phi l ip  A.  Weiss and Associates made no deduct ions for

social security taxes, unemployment or withholding taxes from the

taxpayer '  s  commiss ions.

(9) That taxpayer's working t ime was in no way regul-ated and was

not otherwise supervised except that he was required to account for

the proceeds of  h is  so l ic i ta t ion.

Upon the foregoing f indings, the State Tax Commission hereby

DETERMINES:

(A) That the taxpayer fai led to f i le t imely applications for

refund of taxes for the years 1955 , Lg56 and 1957 as reguired by

section 374 of the Tax Law; that accordingLy, no refund of taxes paid
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for such years may be granted and that the taxpayer's appli 'cation for

refund of taxes paid for such years is hereby denied.

(B) That section 482-e of the Social Welfare Law defines a Pro-

fessional fund solicitor as one "who is employed or retaindd for

compensat ion by a profess ional  fund ra iser" .  I t  is  c lear  that  one

who is retained for compensation may be so retained in his capacity as an

independent contractor. Even if  this phrase had been omitted, the

entire context of the provisions of the Social Welfare Law relating

to public sol icitat ions for charity would indicate that i t  was the

intent of the framers of the statute to f ix responsibi l i ty and

accountabil i ty in the fund raiser rather than to str ict ly define

the relationship of the solicitor to the fund raiser.

(c) That with respect to the year 1959, the income of the

petit ioner as a professional sol icitor was in the nature of earnings

as an independent contractor subject to unincorporated bustiness tax

under Art icle 16-A of the Tax Law.

(o) That the unincorporated business tax for the year 1959 was

correct ly  pa id and the pet i t ion is  denied.

And IT IS SO ORDERED.

STATE TA)( COMMISSXONDATED: Albany, New York

Q*+ /.r , / ?.2_2 ,
/ (

COMMISSI

COMMTSSIONER

COMMISSIONER


