
STATE 0F I.tEw Y0RK
STATE TAX COM}IISSION

In the llatter of the Petitlon
:

of

ITYMAN LEWIS
:

For a Redetermination of a Deflciency or
a Refunrl of Unincorporated Busin'ess 3
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s) 1965 :

State of New York
County of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 26Eh day of May , L9 72t she served the wtthin

Notice of Decision (or Determination) by (eertlfied) mall upon Hyman Lewis

(representatlve of) the petitl.oner in the wlthin

proceeding, by encloslng a true copy thereof in a seeurely sealed postpald

wrapPer addressed as follows: Hyman Lewis
825 Prescott Street
North Valley Stream, New York 11580

and by deposlting same enclosed in a postpald properly addresseil wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Office Departrnent withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petttloner herein and that the address set forth on said wraPPer ig the laet

known address of the (representatlve of the) petitloner.

Sworn to before me this

26Eh day of l{ay , L872.

AFFI DAVIT OF I.IAILI}TG
OF HOTICE OT DECISION
BY (CERTTTTED) l,tAlt



STATE OP l.|Ettl YORK
STATE TAX COMNISSION

ln the l,latter of the Petition
:

of

HNVIAN LEWIS :

:
For a Redeterrnination of a Deficlency or
a Refund of Unincorporated Business
Taxes under Art ic le(sF 23 of the
Tax Law for the (Year(s) 1965 !

AFFIDAVIT OT },IAIIING
OF NOTICE OT DECISTON
BY (CERTIFIED) I,IAII

State of New York
CounW of Albany

I,llartha Funaro , being duly sworn, deposes and says that

she is an e,rnployee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 26th clay of I'[ay , LV72, she served the wlthin

Notice of I lecision (or Determination) by (eert i f ied) mall upon Robert Falk, C.P.A.

(representatlve of) the petitJoner in the wlthin

proceeding, by encloslng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Robert FaIk, C. P.A.
261 BroadwaY
New York, New York 10007

and by deposlting same enclosed in a postpatd properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Departnrent withln the State of lfar York.

Ttrat deponent ftrrther says that the said addressee ie the (representatl've

of) petttloner herein and that the address set forth on sald wraPPer is the lact

known address of the (representative of the) PetitLoner.

Sworn to before me this

26Eh day of l{ay , L97Z
// 7
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW IORK .
DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9, ROol,{ 214A
STATE CAMPUS

ALBANY. N.  Y.  122N
AREA CODE 5 I8

457 -2655 ,  6 .  7

btr | l  Albanyl New York

s?AlE TAI CoMMrSSror l

HEAIIXE UilIT

EOUARO ROOK

tICiETATY TO
coMMtS3tor l

ADOiE3S YOUi iEPtY TO

rlill L, ll?t

ryrrl lctr
8t; fr.rgott &tlrrt
ftttL tfll"q: fr,rn, fr lbil

hr E. Ittrr

lltto

please take notice of the SmItIC of
the State Tax Commiss ion enclosed herewi th.

ff':fse take further nott:? 
li:tr::';li"i"l"oi:::::ll;)

in court  to review an adverse decision must be commenced
within {  f tnt f f  af ter the date of this not ice.

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w l l l  be  re fe r red
to the proper party for reptry.

Very truly yourst

W
Itgrl e, ilr{tDt

Hear ing  Of f i cer

cc  Pet i t loner '  s  Representa t ive
Law Buretu
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STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

I{YMAN LEWIS

for a Redetermination of a Deficj-ency
or for Refund of UnincorporaLed Business
Tax under Art icle 23 of the Tax Law for
the  Year  1965 .

DECISION

Hlzman Lewis f i led a petit ion pursuant to sections 722 and 689

of the Tax Law for a redetermination of a deficiency in unincorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the year  L965.

A hear ing was held on i lu ly  28,  L97Lr  d^t  the of f ices of  the

State Tax Commiss ion,  B0 Centre Street ,  New York Ci ty ,  before Nigel  G.

Wright ,  Hear ing Of f icer .  Rober t  Falk ,  C.P.A.  represented pet i t ioner .

Edward H.  Best ,  Esq.  (Francis  X.  Boylan,  Esq. ,  o f  Counsel )  represented

the Income Tax Bureau.

The record of such hearing has been duly examined and considered.

ISSUE

The issue in this case is wtrether petit ioner, a sales repre-

sentat ive,  is  subject  to  unincorporated business tax.

FINDTNGS OF FACT

1.  Pet i t ioner  res ided in  Val ley Stream, Long fs land.  He was

a sales representative for Bergen Laboratories, Inc. of Paterson,

New Jersey, a manufacturer of electr ic motors and electronic equip-

ment. He spends very l i t t le t ime at the company off ices though
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occasionally he is requested to attend meetings with engineers and

management.

2. Petit ioner covered a terri tory of New York State and Fairf ield

County, Connecticut. He does not report his daily schedule to the

company but is expected to work fult t ime.

3. Neither taxes nor social security were withheld from

petit ionet's salary. Petit ioner paid the self-employment tax on

Schedule "C-3"  of  h is  federa l  re turn.  He was paid by Bergen on a

commiss ion basi -s .

4.  Pet i t ioner  uses a room in h is  home as an of f ice.  He used

it for paper work and setting up appointments by phone. He deducted

$600 on his federal return for the off ice and $400 for the telephone.

He paid for his own stationery and supplies. He tncurred substantial

travel expenses for which he was not reimbursed.

5.  Pet i t ioner  d id  not  appear  or  test i fy  a t  the hear ing.

6. Ttre deficiency in issue is dated September 28, I97O, amounts

to  $505 .99  w i th  i n te res t  o f  $ f35 .17  and  a  pena l t y  o f  $126 .50  imposed

under  sect ion 685 (a)  o f  the Tax Law for  a  to ta l  o f  $767.66.

CONCLUSTONS OF LAW

Especial ly in view of his absence from the heari-ng, Ehe petit ioner

has not carried the burden of proof that he is subject to direction

and control and exempt from the tax (see Hardy v. Murphy 29 AD 2d

1038; Restatement of the Law of Agiency 2d section 220).

DECISION

and the deficiency is sustained together

as may be due under section 689 of the

The petit ion is denied

with such interest, Lf dhy,

Tax Law.

DATED: Albany, New York'(frac7 Ja, /?7g-' . /

STATE TAX COMMISSION


