
STATT OT XEW YONK
8TATE TAX COmfiSSI0tl

Iri thc Mattcr of the Petltlon 
,

of

]. RAWOND ;I. I,ARKIN 3

t
For a Redctenlnatlon of a lleflelency or
a Refirnd of Unincorporated Businesg
Taxea under Arttcle(sJ Zg of thc
Tax law for the (year(s) 196I & Lg6z !

IIFFIDAVIT OT UAItilE
OF NOTICE OF DOISIOT
Br (cERrrFrED) lorl,

State of lfs York
County of Albany

Marttra Funaro r be{ng duly owornr depoaec and rayr that

she La an empLoyee of thc llepartuent of Taxatlon and Flnanccr wcr 18 yearc of

ager and that on the 5th day of December , Lg 72, shc eerrrcd thc rlthln

llotlce of Decislon (or Detenrlnatton) by (ccrtlfted) natl upo'n Ralzmond iI. Larkin

(relneee,nrtatlve of) the petltloncr tn thc rtthtn

proceedl.ngl by encloalng a trrre copy thereof Ln a securdly scaled poctgntd

wrapper addreaged ag follosr Raymond J. Larkin
78 Jackson Street
Garden City, New York

and by depoettlng eme errclosed ln a pogtpr'ld propcrly addreescd rrapper ln a

(post offlce u ofFlclal depocttory) under the exclugivc care rnd curtedy of

the llnlted tltatec Pogt Offlce Departlcnt wlthln the gtate of lfo YorL.

that deponefr frrther saye that the cald addregaee ta thc (rcpreecltatlve

of) pctttl.oner herel.n and that the addrcss set f,orth on eal.d rrappcr le the lalt

knom addreee of the (repreeentatlvc of thc) lntltlmer.

Srora to before ne thls

5ttl ^day of December



STATT OT }IEl{ YORK
sTAfE TAX C.olotlsslotl

In thc l{attcr of the Petltlon

of

R$fMOND ,I. LARKIN 
!

I
For a Redcter:nfnatlon of a lleflclency or
a Refirnd of lhincorporated Busines3
Taxee under Artfcle(sJ 23 of thc
Tax Iaw for the (year(s) t96l & 1962 i

ArFImYn 0r mfim
OF NOIICE OT DECISIoX
BY (CERtrrrED) Hrrr,

$tate of lls York
Cowty of Albany

Martha Funaro I belng duly cworn, ileporec end rayr that

she ls an enployee of thc lbpartuirn of Taxatlon and Flnanecl ocr 18 years of

agel and that on the 5th day of December , L9 72, ehc cervcd thc rlthh

lfotlce of Ileciglon (or Detenrlnatlon) by (ccrtlfted) natl upon Abe iI. Mi1lman

(repreaentatlve of) the petltloncr tn thc rXthln

1roceedfu{1 by errcloetng I true eopy thoreof ln a secureLy scaled portlratd

wrapper addrcesed as follouar Abe J. t{illman

. $:,Hff;:"lll'l3rand, New York
and by depoeltlng sme encLoeed Ln a poctpald propcrly addreescd rrapper ln a

(post offlce on ofFlclal. depcltory) unrter the excluslvc care end cuetedy of

the tlntted States Post Offtce Delnr{llcrrt wtthln the State of lfcr YorL. ,

That deponent further BayE that the catd addrearce te thc (rqxeecutatlve

of) petftloner herein and that the addrcsc e€t f,orth on aald *?rtlper tr the lert

knorn addreae of the (relneeentatl,vc of thc) lntltlmcr.

Svorn to before nc thl.g

5th day of December , Ln2.



STATE OF NEW YORK

STATE TAX COTVIMISSION

N O R M A N  F .  G A L L M A N .  P R E S I D E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOlvl2l4A

STATE CAMPUS
ALBANY, N. Y. l2U7

AREA CODE 5I8

457-2655, 6, 7

hfrnill Albany, New York

[rodrt ir li?t

lrlml il. Irrl,ll
?! ihtE ttnrt,
arnln Glttr, I;. brtl

nrffi lF. 
Tt

Please take notice of the D|stffit of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tttrtln ?lt eC
the Tax Law any proceeding in court to review an adverse decision

!?AT! r^r cor,nicrro'a'
lrEAilXS UXtT

EOTAiO ROOK

SECIITATY TO
coMut! ! tox

AOOiEtS VOUi ttPLY TO

must be commenced within
the date of this notice.

t frlllnf after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

ARING OFFICER

Petitioner's Representative
Law Bureau

AD-L.L2 (7 /7O)



STATE

STATE

OF NEW YORK

TA)( COMMISSION

In the Matter of the Petit ion

o f

RAY-I\4OND J. LARKIN

RedeLermination of Deficiency
Refund of Unincorporated Bus
under Art icle 23 of the Tax La
the Years 1961 and 1962.

DECISION

i n ' s  se l l i ng  ac t i v i t i es  fo r

years 1961 and 1962 const i tu te

bus iness ?

FACT

for
for
Tax
for

Petit ioner, Ralzmond J. Larkin, has f i led a pet i t ion for

refund of unincorporated

Tax Law for the years L96t

formal hearing was held befor'e

the off ices of the State Tax

redetermination of deficiency or f

business tax under Art icle 23 of th

and  L962 .  ( r i l e  No .  2 -4L7345L ) .

PauI  B.  Coburn,  Hear ing Of f icer ,  ,  a

Commission, 80 Centre Street, New k, New York on September 26,

L972 ,  d t  1 :15  P .M .  Pe t i t i one r  appe red by Abe J.  Mi l lman,  C.  P.A.

ul l leckelman, Esq. (Albert J.The Income Tax Bureau appeared by

Ross i ,  Esq . ,  o f  Counse l ) .

Did petit ioner, Raymond iI .  Lar

Donovan Industr ies,  Inc.  dur ing the

the carrying on of an unincorporat

FIT\DINGS OF

tax

New

IIe

tax

sum

1. Petit ioner, Ralzmond. J. La

resident returns for the years

York State unincorporated busi

included in total receipts on h

return, commission income recei

o f  $33 ,724 .88  and  f rom J .  L i chm

in, filed New York State income

g6L and 1962,  I Ie  a lso f  i led

ss tax returns for said. years.

1961 unincorporated business

ed frorn Irving Tannings in the

n  and  Sons  i n  the  sum o f  f g ,580 .46 .



2 -

IIe omitted from total receipts on said return, commission income of

$6,297.33 received f rom Donovan Industr ies,  Inc.  He inc luded in

total receipts on his L962 unincorporated business tax return

commission income received from J. Lichman and Sons in the sum of

$8 '222 .6L  and  f rom Kray  Tann ing  i n  t he  sum o f  $9 ,672 .L6 .  He  omi t ted

f rom said return,  commiss ion income of  $6,443.72 received f rom

Donovan Industr ies,  Inc.

2.  On August  g ,  Lg65,  the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioner, Ralzmond iI .  Larkin, imposing

addit ional unincorporated business tax for the years 1961 and 1962

in the sum of $590.19 upon the grounds that the commission income

received by him from Donovan rndustries, fnc. hras subject to the

unincorporated business tax. I t  also imposed addit ional personal

income tax for  the year  1961 in  the sum of  $2I5.O5 based upon a

Federa l  audi t ,  which adjustment  is  not  be ing contested by h im.

In accordance with the aforesaid Statement of Audit Changes, i t

issued a Not ice of  Def ic iency in  the sum of  $949.32.

3.  Pet i t ioner ,  Raymond J.  Lark in ,  was a leather  goods sa les-

man during the years 1961 and 1962. He sold leather good.s in each

of  sa id years for  the var ious unaf f i l ia ted f i rms set  for th  in

paragraph rrf rr.  The prod.ucts sold by him for each f irm were non-

compet i t ive.

4.  Dur ing the years 1961 and 1962,  on ly  Donovan Industr ies,

Inc. withheld Federal and New York State income taxes and social

securiLy tax from the commissions paid to petit ioner, Raymond J.

Larkin. He was not reimbursed for any of his business expensest.

He deducted these business expenses on his unincorporated business

tax returns. The f irms for whom he sold. merchandise did not exercise
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any substant ia l  superv is ion or  contro l  over  h is  sa les act iv i t ies and

techniques or over the t ime he devoted to sales.

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Raymond J. Larkin,

from Donovan Industries, Inc. during the years 1961 and L962 consti-

tuted income from his regular business of sel l ing leather goods and

not compensaLion as an employee exempt from the imposition of the

unincorporated business tax in accordance with the meaning and

intent  o f  sect ion 703(b)  of  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Ralzmond J.

Larkin, during the years 196I and 1962 constituted the carrying on

of an unincorporated business and his income derived Lherefrom was

subject to the unincorporated business tax in accordance with the

meaning and in tent  o f  sect ion 703 of ' the Tax Law.

C. That the petit ion of Ralzmond J. Larkin is denied and the

Not ice of  Def ic iency issued August  9 ,  1965,  is  susta ined.

DATED: Albany, New York

December 5, L972

STATE TAX COMMISSION

COMMISSIONER


