
STATE OF MW YORK
STATE TAX COMHISSION

AFTIDAVIT OF ilAILING
OF NOTICE OF DECISTON
BY (CERTIFIED) I,IAIt

For a Redetermination of a Defictency or
a Refund of Unincorporated Business:
Taxes under Article(J) 23 of the
Tax Law for the (Vear(sl L964 and 1965

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and eays that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 3lstday of May , L972, she served the ri thin

Notice of Decision (or Determinatlon) by (eertlfied) mall ripon JAI\4ES J.

KRIEGSIUANN (representatlve of) the Petitloner in the wlthin

proeeeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: 'James ,f- Kriegsmann
165 West 46Eh Street
New York, Ne\,'/ York 10036

and by depositlng same enclosed in a postpald properly addressed wrapper I'n a

(post office or official deposltory) under the exelusive care and cuatody of

the Unlted States Post Office Department withln the State of lfen York.

that deponent further says that the said addressee is the (representative

of) petltioner hereln and that the addrees set forth on sald l{raPPer 1g the lact

known address of the (repreaentatlve of the) Petitl'oner.

Sworn to before me this

tn the ldatter of the Petition

of

JAMES iI. KRIEGSMANN

n"t day of May , L972.



STATE OF NEW YORK
STATE TAX COMHISSION

ln the l,latter of the Petitlon
:

of

.]AI\4ES iI. KRIEGSMANN

:
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business:
Taxes under Art icle(s\ 23 of the
Tax Law for the (Year(s\ L964 and 1965

State of New York
County of Albany

Lynn Wilson , being duly sworn, doposes and ltays that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 3lstday of MaY , L972, she served the within

Notice of Decision (or Determinatton) by (eerttfied) mall upon ROBERT GOLDMAN,

c  .  P .A . (representatlve of) the petitJoner in the wlthin

proceeding, by enelosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as foLlons: Robert Goldman, C.P.A.
570 Seventh Avenue
New York, New York

and by deposltlng sane enclosed in a pctpald properly addressed nrapper Ln a

(post office or official deposltory) under the exclusive care and custody of

the ttnited States Post Offlce Department withln the State of l{ew York.

Ttrat deponent firrther says that the said addressee is the (representatlve

of) petttLoner herein and that the address set forth on said wraPPer ig the laet

known address of the (representatlve of the) petitloner.

Sworn to before ne this

ATFlOAVIT OT ilAItING
OF }IOTICE OT DECISIOI{
BY (CENTIFIED) I,IAIt

3lstday of May , L972.
- Ct ,4 s)'  
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Please take notice of the Dftr3til
of the State Tax Commission enclosed herewith.

Please takq-{urther notice that pursuant to
sectionl" l  ?t l  of tha Tax Law, any
proceeding in court to revievrr an adverse deci-
sion must be commenced within I lalttD|t
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any ottrer matter relative
h_ereto may be addressed to the undersigned.
fhese wil l  be referred to the proper pirty for
reply .

ru
f trc.

cc :  Pe t i t i one r '
Law Bureau

s Representative

OFFICER



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JAIqES J. KRIEGS},IANN

For Redetermination of Deficiency
or for Refund of Unincorporated
Business Tax under Art icle 23 of
the Tax Law for the Years 1964 and
1965 .

DECISION

Petit ioner, , .Tames J. Kriegsmann has f i led a petit ion for

redetermination o,f deficiency or for refund of unincorporated business

tax under Art icle 23 of the Tax Law for the years L964 and 1965.

(r i le #32275869). A formal hearing was held before Paul B. Coburn,

Hearing Off icerr Ert the off ices of the State Tax Commission, 80

Centre Street ,  New York,  New York on December L6,  L97O at  9 :15 a.m.

Petit ioner appeared by Robert Goldman, C.P.A. l lhe Income Tax

Bureau appeared bry Edward H. Best, Es$, (Alexander Weiss, EsQ.,

o f  Counse l ) .

FINDINGS OF FACT

1. Petit iorrer, James ;I.  Kriegsmann, f i led New York State

unincorporated business tax returns for the years L964 and 1965. IIe

reported. as taxable income on these returns the net income received

from his unincorporated business, but omitted from taxable incqne

the salary paid to him by Master Photographers, Inc. and Harbent, Inc.

2. On February 19, 1968 the Income Tax Bureau issued a State-

ment of Audit Chernges against petitioner, James J. Kriegsmann imposing

unincorporated business tax upon the salary received by him during

the years L964 and 1965 from Master Photographers, Inc. and Harbent'

Inc. upon the grounds that s&*d salary represented additional business
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income subject to unincorporated business tax and accordingly issued

a Not ice of  Def ic iency in  t t re  sum of  $1,108.32.

3. During the years 1964 and 1965, petitioner, ilames J. I(riegsmann,

was the sele proprietor of a commercial photography business.

4. During the years 1964 and 1965 petit ioner, James J. I(r iegsmann,

was also an off icer of Master Ptrotographers, Inc. and Harbent, Inc.

He received a salary from Master Photographers, Inc. of S9'275.00 in

1964 and $8,050.00 in  1965.  He received a sa lary  f rom Harbent ,  Inc.

o f  $2 ,250 .00  i n  1964  and  $4 ,750 .00  i n  1965 .  Federa l  i ncome tax ,

social security tax and New York State income tax was withheld from

the salary paid to him by lrlaster Photographers, Inc. OnIy social

security tax was withheld from the sa1ary paid to him by Harbent, Inc.

His wife owned 50% of the stock of each of the corporations. He orrned

one share of stock in Master Photographers, Inc.

5. During the years 1964 and 1965, petit ioner, James ,J. IGiegsmann's

unincorporated business was engaged in the business of photographing,

processing and sell ing photographs of theatrical celebrit ies. He main-

tained studios and laboratories at 165 West 46th Street in New York

City. He occupied two f loors consist ing of 18,000 square feet of space

divided into photographic studios, laboratories and off ices.

6. During the years 1964 and 1965, Harbent, Inc. was also engaged

in the business of sel l ing photographs of theatrical celebrit ies. I t

did not have any photographic or lab faci l i t ies of i ts own. It  con-

tracted out i ts business to petit ioner, James J. Kriegsmann's unin-

corporated photography business. It was billed for ttre services ren-

dered. It occrfi,pied one desk in the space leased by the unincorporated

business. It  had its own stationery, bi l lheads, price l ists, and

telephone. It serviced the same type of customers and often the same

eustomers as the unincorporated business.

7. During ttre years 1964 and L965, Master Photographers, Inc. was

engaged in the business of photographingr proc€ssing and selling photo-

graphs of commercial items such as furniture, television sets and the

like. I t  maintained an off ice on the third f loor of 165 West 46Eh

Street in New York City. It leased the premises directly from the
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landlord of the building. It had its own equipment, employees,

stationery, bi l lheads and telephone. It  did i ts own advert ising.

It used a portion of the laboratory leased by the unincorporated

business in connection with the processing of photographs. Pet-

itioner, James J. Kriegsmann, was the only employee of the cor-

poration who was also employed by the unincorporated business.

8. The services rendered by petitioner, James J. Kriegsmann,

as an off icer of Master Ptrotographers, Inc. and Harbent, fnc. \dere

similar to his activit ies on behalf of his unincorporated business.

It consisted of supervising ttre work of the various organizations

and rendering technical advice to their respective customers. Thene

was no f ixed division of his t ime between the various orgEulizations.

CONCLUSIONS OF' I,AW

A. That the services rendered by petitioner, .Tames J. I(riegsmann,

during the year 1964 and 1965 as an officer of Master Photograptrers,

Inc. were not so integrated and interrelated with his activit , ies in

connection with his unincorporated photography business as to con-

sti tute part of a business regularly carried on by him and, therefore,

the salary received by him for services as an off icer of said corpor-

ation was exempt from the imposition of unincorporated business tax

in accordance with ttre meaning and intent of section 705 (b) of the

Tax Law.

B. That the aforesaid activit ies of petit ioner, James J. Kriegsmarur,

during the year 1964 and 1965 as an off icer of Master Ptrotographers,

Inc. d.id not constitute ttre carrying on of an unincorporated business

and his income derived therefrom was not subject to unincorporated

business tax in accordance with the meaning and intenL of section 7O3

of the Tax Law.

C. Ttrat the services rendered by petitioner, ilames J. I(riegsmann,

dur ing the years l964 'and 1965,  ?s an of f icer  o f  Harbent ,  Inc. ,  v tere

so integrated and interrelated with his activities in connection with

his unincorporated photography business as to constitute part, of a

business regularly carried on by him, and, therefore, the salary re-

ceived. by him for services as an off icer of said corporation was not
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exempt from the imposition of unincorporated business tax in accor-

dance with the meaning and intent of section 703 (b) of the Tax Law.

D. That the aforesaid. activit ies of petit ioner, Janes J.

Kriegsmann, during the years L964 and 1965 as an off icer of Harbent,

Inc. constituted the carrying on of an unincorporated business

and his income derived therefrom was subject to unincorporated business

tax in accordance with the meaning and intent of section 703 of

the Tax Law.

E. That the petition of James iI. Kriegsmann is granted to

the extent of reducing corrected taxable business income for the

year  L964 f rom $36,149.32 to  $26,874.32 and for  the year  1965 f rom

$53,272.36 to  $45,222.36 and of  reducing addi t ional  un incorporated

business tax due for  the year  L964 f rom S461.00 to '$89.99 and for

the year  1965 f rom $512.00 to  $322.OL,  and the Not ice of  Def ic iency

i ssued  Februa ry  19 ,  1968  i s  reduced  f rom $1 ,108 .32  to  $462-97

together with such interest as may be lawfully due from February 19,

L968r d.rrd, except as so granted, the petit ion is in al l  other

respects denied.

DATED: Albany, New York STATE TAJ( COMMISSION

Zfu<V,5/) /?72,

COMMISSIONER

COMMISSIONER


