
STATE OF }IEW YORK
STATE TAX CO}I}IISSION

In the l{atter

J.  LESTER

the Pet i t lon

ATINETTE KLEIN
ATT]DAVIT OP MAILIIiTG
OF XOTICE OF DECISIO}I
BY (CERTTFTED) HAIL

of

of

&

:
For a Redetermination of a Deficlenev or
a Refund of Unincorporated Busiiresq
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s) 1965 :

State of New York
Countv of Albany

Martha Funaro , being duly sworn, dcposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 26th tlay of l4ay , Lg':-2, she served the wtthln

Notice of Ilecision (or Determination) by (eerttfied) mall upon 'J. Lester &

Annette Klein (representatlve of) the petitl.oner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: J. Lester & Annette K1ein
67'4l-- lB5th Street
Flushing, New York

and by deposlting sane enclosed in a postpald properly addressed HraPPer ln a

(post office or official deposltory) under the exclusive care and cuatody of

the llnlted States Post Office Department withln the State of Iew York.

Ttrat deponent ftrrther says that the said addressee ie the (representative

of) petttioner herein and that the address set forth on said wraPPer 1g the lact

known address of the (representatlve of the) petitloner.

Sworn to before

26th day of

me this

May ,  L97Z



STATE OF NEt{ YORK
STATE TAX COMXISSION

ln the l'{atter

J. LESTER

the Petit lon

ASTNETTE KTEIN :

of

of

&

:
For a Redeterrnination of a Deficlency or
a Refund of Unincorporated Business
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s) 1965 :

ATFIDAVIT OP }IAIIIIIG
OF }IOTICE OT DECISION
BY (CERTIFIED) I,IAIL

State of New York
Coun$ of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the D,epartment of Taxation and Financer over 18 years of

age, and that on ths 26th day of May , L9 72, she served the wlthin

Notice of l)'ecision (or Determination) by (eertlfied) mall upon Leonard B. Zwalk

(representatlve of) the petitioner in the wlthiu

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Leonard B. Zwal.k
L745 l"Ierrick Avenue
Merrick, New York 11566

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Offlce Department withln the State of ilew York.

That deponent firrther says that the said addressee ie the (representative

of) petltLoner herein and that the addrees set forth on sald HraPPer ia the laat

known address of the (representatlve of the) petitloner.

Sworn to before me this

26Eh day of I'!ay ' L972.



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

not ice  tha t  pursuant  to  sec t ion(s )
of the Tax Law any proceeding

an adverse  dec is ion  must  be  commenced
af te r  the  da te  o f  th is  no t ice .

W
Itg;I O. t|rlEht

Hear ing  Of f i cer

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO,{ 214A

STATE CAMPUS
ALBANY. N. Y. 122z,i

AREA COOE 518

457 -2655 ,  6 ,  7

Dqtedr Albanyr New york

hy 16' l9?2

.1. Icrtor 3 hnctta Rl"ats
6?-il l8tth $tr.ct
tlu&lagr IGr tott

ur 8lr mil tlrCnr

Please take notice of the DmlSIGf of
the State Tax Commiss ion enclosed herewi th.

Please take  fu r ther
?r2
i n  cour t  to  rev iew
within 4 tlmtlrr

cc  Pet i t ioner '  s  Representa t ive
Law Buretu

Any inquir ies concerning the compr.r tat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very t ru ly  yourst

SIATE lAr COMMtSgrof l

HEAItXC Ul{lT

EDIARO ROOK

SECtETARY ?O
coMMtt3tol l

AOOiE33 VOUi iEPLY TO



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

J. LESTER AIID ANNETTE KLEIN

for  a Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Yea r  1965 .

DECISION

J.  Lester  and Annet te Kle in  f i led a pet i t ion under  sect ion 722

and 689 of the Tax Law for a redetermination of a deficiency dated

February,  1969,  in  un incorporated business tax under  Ar t ic le  23 of

the Tax Law for  the year  1965.

A hear ing was held on JuIy  29,  7970,  Er t  the of f ices of  the

State Tax Commiss ion,  80 Centre Street ,  New York Ci ty ,  before Nigel

G.  Wr ight ,  Hear ing Of f icer .  The pet i t ioner  was represented by Leonard

Zwalk, P.A., and the Income Tax l lureau was represented by Edward H.

Bes t ,  Ese .  (F ranc i s  X .  Boy lan ,  Esq .  ,  o f  Counse l ) .

The record of such hearing has been duly examined and considered.

ISSUE

The issue in  th is  case is  whether  a sa les representat ive is

subject  to  unincorporated business tax.

FINDINGS OF FACT

1.  Pr ior  to  1963 Mr.  K le in  had h is  own manufactur ing business

making p last ic  packaging mater ia ls  and smal l  ob jects  for  use as

premiums in  promot ing sa les of  o ther  i tems.  In  1963,  H€ had a hear t

at tack and ret i red.  Because h is  former customers had d i f f icu l ty  in

f inding new suppliers he agreed to help them.
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2.  Dur ing 1965 pet i t ioner  obta ined suppl iers  in  New York Ci ty

for customers needing a type of curler and a plastic bag that

pet i t ioner  had prev ious ly  made h imsel f .  Mr .  K le in  had gross rece ' ip ts

o f  ove r  $70 ,000  f rom th i s  t ype  o f  bus iness ,  resu l t i ng  i n  a  g ross

income  o f  $6 ,669 .35 .

3.  Mr.  K le in  began work ing for  Hassenfe ld Bros.  Inc.  o f

Pawtucket ,  Rhode Is land (now named Hasbro Industr ies,  Inc. )  in

1963.  Hassenfe ld is  pr imar i ly  a  manufacturer  o f  p last ic  toys and

uses processes such as in ject ion mold ing and e lect ronic  heat  seal ing.

These processes were a lso usefu l  in  the manufacture of  "premiums"and

packaging mater ia ls .  Mr.  K le in 's  pos i t ion was to  set  up a new packag-

ing and "premium"l ine for  Hassenfe ld

4. Hassenfeld maintained a showroom in New York Citv but that

was for only the wholesale toy business with which Mr. Klein had no

connect ion.  Mr.  K le in  used a room in h is  home for  bus iness purposes.

5. V,7hen Mr. K1ein beqan with Hassenfeld he was compensated on

t} .e  bas is  of  a  guaranteed draw against  commiss ions.  Hassenfe ld

wi thheld taxes and soc j -a l  secur i ty .  Dur ing the ear ly  par t  o f  L965

petit ioner and other salesmen were put on a straight commission and

the company ceased any withholding. Reportedly the occasion for Lhis

was the insta l la t ion of  a  new pension system in the company.  Pet i t ioner

is not a member of the pension system. Mr. Klein paid a smaIl amount

on Schedule "C-3 "  o f  h is  1965 federa l  re turn for  se l f -employment  tax.

6.  Mr.  K le in 's  accounts were genera l ly  large manufacturers such

as Gi l le t te  and Proctor  and Gamble.  Each sa le usual lv  involved

extended conferences both wi th  the customer and Hassenfe ld 's  engineers.

Mr. K1ein would visit  two or three customers a week each in different
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par ts  of  h is  ter r i tory .  He submit ted a "caI I  repor t "  to  Hassenfe ld

weekly and contacted them by telephone frequently. Mr. Klein's expenses

were about 20% of his commissions and were not reimbursed.

7.  The def ic iency is  dated Eebruary 24,  1969,  and amounts to

$1 ,02 '7 .22  p lus  a  pena l t y  under  sec t i on  685 (a )  o f  t he  Tax  Law o f

$256 .81 ,  a  pena l t y  under  sec t i on  685 (c )  o f  t he  Tax  Law o f  $59 .52

and  i n te res t  o f  $L76 . I 4  f o r  a  t o ta l  o f  $1 ,519 .69 .

CONCLUSTONS OF LAW

Pet i t ioners have not  carr ied the burden of  proof  that  Mr.  K le in  is

subject  to  d i rect ion and contro l  and is  an employee (see Restatement

of  Agency,  2d,  sect ion 22O).  They are therefore subject  to  unincorpo-

rated business tax in  the years in  quest ion.

DECISION

The pet i t ion is  denied and the def ic iency is  a f f i rmed together

wi th  such in terest ,  L f  dn l ras may be due under  sect ion 684 of  the

Tax Law.

DATED: Albany, New York
|_1^

lXfuzq J a, /q 7,,-
/ . /

STATE TAX COMMISSION

MISSIONER

COMMISSIONER


