
STATE OF }.IElr, YORK
STATE TAX COMI.IISSION

In the llatter of the Petition

of

HARRY KAYE & EVELYAI KAYE
:

For a Redeterrnination of a Deficiency or
a Refund of Unincorporated Business:
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s) 1963 and :

L964

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 5th day of April , L9 72t she served the wlthln

Notice of Decision (or Determination) by (eertified) mail upon HARRY KAYE &

EVEL]rN KAYE (representatlve of) the petitJoner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Harry & Evelyn Kaye
2 Gold Circle
Freeport, New York

and by deposltlng same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and cuatody of

the United States Post 0fflce Departrnent withln the State of New York.

Ttrat deponent firrther says that the said addressee is the (representatlve

of) petitloner herein and that the address set forth on said wraPPer ig the laat

known address of the (representatlve of the) petitLoner.

AFTIDAVIT OF ilAItING
OF HOTICE OF DECISION
BY (CERTIFIED) I'IAIt

Sworn to before me this

5th day of April , L9 72



STATE OF I.IEW YORK
STATE TAX COM}IISSION

ln the llatter of the Petitlon

o f

HARRY KAYE & EVELYN KAYE
ATTIDAVIT OF I,IAIIING
OF NOTICE OT DECISTON
BY (CERTTFTED) l{Art

For a Redetermination of a Defieieney or
a Refund of Unincorporated Bulness :
Taxes under Art icte(s) 23 of the
Tax Law for the (Year(s) 1963 and :

L964

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

ager and that on the 5th day of Apri l , L9 72, she served the wlthin

Notice of Decision (or Determination) by (certlfied) mall upon ALVIN I.

GOTDEL, ESQ. (representatlve of) the petitl.oner in the wlthin

proceeding, by enclosing a Erue copy thereof in a seegrely sealed postpald

wraPPer addressed as fol lows: Alvin I.  Goidel, Esq.
111 Fulton Street
New York, New York 10038

and by deposltlng sane enclosed in a postpald properly addressed wrapPer ln a

(post office or official depository) under the exclusive care and cuetody of

the tlnited States Post 0ffice Department withln the State of New York.

Tfrat deponent fqrther says that the said addressee is the (representative

of) petttloner hereln and that the addrees set forth on said htraPPer ig the lact

known address of the (representatlve of the) petitloner.

Sworn to before me this 
q

5th day of April t Le 72 aa-# 
'-///t/"-4

<..\
/ /



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, RO(n{ 2l4A

STATE CAMPUS
ALBANY, N. Y. 122N
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Please take not ice of the DtCrcfW of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )

?tt  of  the Tax Law any Proceeding
in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
within * npnt&e after the date of this not ice.

Any inquir les concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very truly yourst

Dnul D. €oburn
Hear ing  Of f i cer

cc  Pet i t loner r  s  Representa t lve
Law Bureau



STATE OF NEW YORK

STATE Tru( COMMISSION

In the Matter of the Petitions

o f

HARRY KAYE & EVELYN KAYE

for Redetermination of Deficiency
Refund of Unincorporated Business
Article 23 of the Tax Law for Lhe
and  1964 .

DECISION

or for
Tax under
Years 1963

Petit ioners, Harry Kaye and Evelyn Kaye, have f i led petit ions

for redetermination of deficiency or for refund of unincorporated

business tax under Art icle 23 of the Tax Law for the years 1963

and 1964. (Fi le Nos, 3-8026924 and L2643L98). A formal hearing

was held before Paul B. Coburn, Hearing Off icer, dt the off ices

of the State Tax Commission, B0 Centre Street, New York, New York,

on March 24,  I97L,  d t  10:15 A.M.  Pet i t ioners appeared by Alv in  I .

Goidel-, Esq. The Income Tax Bureau appeared by Edward H. Best, Esg.

(Alber t  Rclss i ,  Esq. ,  o f  Counsel )  .

ISSUES

I .  Did the sell ing activit ies of petit ioner, Harry Kaye' d.uring

the years 1963 and 1964 constitute the carrying on of an unincorporated

business?

II. Did the Income Tax Bureau correctly assess a "d.el inguency

penalty" against petit ioner, Harry Kaye, for the taxable year L964?

FINDINGS OF FACT

1, Petit ioners, Harry Kaye and Evelyn Kaye, f i led New York

State income tax resident returns for the years 1953 and 1964.
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Petit ioner, Harry Kaye, f i led New York State unincorporated business

tax returns for said years. In said returns, he al leged that his

sales activit ies were not subject to New York State unincorporated

business tax.

2. On February 20, L967, the Income Tax Bureau issued a State-

ment of Audit Changes against petitioners, Harry Kaye and Evelyn Kaye,

imposing unincorporated business tax upon the income received by him

as a shoe salesman during the year 1963. It  also made an adjustment

for addit ional business income as a result of a Federal audit,  which

adjustment is not being contested by petit ioners. In accordance with

the aforesaid Statement of Audit Changes, i t  issued a Notice of

Def ic iency in  the sum of  $531.15.

3. On March 11, 1968, the Income Tax Bureau issued a Statement

of Audit Changes against petit ioner, Harry Kaye, imposing unincorporated

business tax in the sum of $51.88 upon the income received by him as a

shoe salesman during the year 1-964, It also imposed a "delinquency

penalty" in the sum of $L2.97- In accordance with the aforesaid

Statement of Audit Changes, i t  issued. a Notice of Deficiency in the

sum o f  $73 .87 .

4. petit ioner, Harry Kaye, was a shoe salesman during the years

1963 and 1964. He represented Deb Shoe Company in the sale of i ts

shoes to retai l  outlets. He did not seIl  shoes for any other companies.

5. During the years 1963 and 1964 petit ioner, Harry Kaye was

paid. by Deb Shoe Company on a commission basis, The commission was

paid on gross sales less al lowances. It ,  withheld social security

tax from the commissions paid to him. It did not wi,thhold New York
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State and Federal income taxes. It  did not reimburse him for any

expenses incurred in his sel l ing activit ies, He deducted expenses

incurred in connection with his sales activit ies on Schedule rrCrt

of his Federal income tax returns. He maintained an off ice on the

premises of Deb Shoe Company. He reimbursed it for L/3 of the rent

that it paid to the landlord of the premises. He employed a book-

keeper at the off ices. IIe had a business l ist ing in the telephone

directory under his own name. He did not have a written employment

contract with Deb Shoe Company. Deb Shoe Company did not exercise

any control or supervision over his sales activit ies or techniques

or to the t ime he devoted to sales except to require him to f i le

weekly reports describing whom he had met with, how much he had sold

and if  a sale was not made, the reasons why,

CONCLUSIONS OF I,AW

A. ltrat the income received by petitionern Harry Kaye, from

Deb Shoe Company during the years 1963 and 1964 constituted income

from his regular business of sel l ing shoes and not compensation as an

employee exempt from the imposition of unincorporated business tax

in accordance with the meaning and intent of section 703 (b) of the

Tax Law.

B. That the aforesaid activit ies of petit ioner, Harry Kaye,

during the years 1963 and 1964 constituted the carrying on of an

unincorporated business and his income derived therefrom was subject

to unincorporated business tax in accordance with the meaning and

intent of section 703 of the Tax Law.

C. That since petit ioner, Harry Kaye, t imely f i led a New York

State unincorporated business tax return for the year L964, he is not
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subject to the imposit ion of a "delinquency penalty., '

D. That the petition of Harry Kaye and Evelyn Kaye for the

taxable year 1963 is denied and the Notice of Deficiency issued.

February 2On 1967, is sustained.

E. That the petition of llarry Kaye and Evelyn Kaye for the

year 1964 is granted to the extent of cancelling the "delinquency

penalty" in the sum of $L2.97 and the Notice of Deficiency issued

March 11, L968, is reduced from $73.87 to $60.90 together with such

interest as may be due from March 11, 1968, and, except as so granted,

the petit ion is in al l  other respects denied.

DATED: Albany, New York

.5; / 7Z-> .
STATE TAX COMMISSION

COMMISSIONER

SSIONER

COMMTSSTONER


