
STATE 0F l,lEW YORK
STATE TAX COMHISSION

ln the Matter of the Petitlon

of

ISIDOR KAPI,AN

For a Redetermination of a D,eficiency or
a Refund ofUnincorporated Business
Taxes under Art ic le(s) 23 of the
Tax Law for the (Year(s) 1963, 1964 arnd 1965

State of New York
CounW of Albany

Rae Zimmerman, being duly swornl deposes and says that

she is an employee of the Departrnent of Taxation and Financet over 18 years of

age, and that on the 9th day of May , L9 72, she served the wlthin

Notice of Decision (or Deternination) by (eertified) mall upon

rsidor Kaplan (representatlve of) the petitl.oner in the wlthitt

proceedin1r by enclosing a true copy thereof in a seeurely sealed postpald

wrapPer addressed as foLlows: Isidor Kaplan
Essex House Hotel
New York, New York

and by deposlting same enclosed in a postpald properly addressed wrapper in a

(post office or official deposltory) under the exclusive care and cuatody of

the Unlted States Post 0fflce Department withtn the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representative

of) petttlonEr herein and that the addreas set forth on sal.d wraPPer ig the laet

known address of the (repreeentatlve of the) petitioner.

ATTIDAVIT OF I,{AIIING
OF NOTICE OT DECISIOH
BY (CERTITIED) I,IAII

Sworn to before rne this

9th 63y s6 l4ay , 19 7?

?o:.



STATE OF NEW YORK
STATE TAX COMXISSION

ln the l' latter of the Petitlon

of

ISIDOR KAPI,AN

For a Redetermination of a Deficlency or
a Refund of Unincorporated Business
Taxes under Article(s) Zg of the
Tax Law for the (vear(s)traiOul964 and

State of New York
Countv of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 9th day of May , 19 72, she served the wtthin

Notice of lbcision (or Determination) by (eertlfied) mall upon

Bertram J. 
".6?BiA. 

(representatlve of) the petitioner in the withiu

proceedln1, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as fol lows: Bertram iI.  Berger, C.P.A.
276 Fj-fth Avenue
New York, Nev/ York 10001

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post Offlce Department withln the State of ilew York.

That deponent firrther says that the said addressee ie the (representative

of) petltlone.r herein and that the address set forth on sald wraPPer ig the lact

known address of the (representatlve of the) petitloner.

276 Fj-fth Avenue

ATFIDAVIT OF MAII,ING
OF NOTICE OT DECISION
BY (CERTTTTED) l,talt

Sworn to before me this

9th flsy 6f May , ]..97z-
 '

\ : ' ; to-- v *l '
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DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOrt 2l4A

STATE CATI'PUS
ALBANY, N. Y. l22n

AREA COOE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

Dftad; Albanyr New York

llry 9r Lr72

Irl.dor lrplrn
Emc &rnr Sotrl
f,m tor]kr t{lu Iort

Drrr [r. firDlrnr

Please take notice of the Dfel,rlOff of
the State Tax Commlss lon enclosed herewl th.

P1ease take fur ther  not ice that  pursuant  to  sect lon(s)  '

722 of the Tax Law any Proceedlng
ln court to revlew an adverse declslon must be commenced
wlthln { mntlrr after the date of thls nottce.

Any tnqulr les concernlng the computatlon of tax due or
refund aLlowed ln  accordance wl th  th ls  dec ls ton or
concernlng any other matter rel.at lng hereto may be
addressed to the unders lgned.  These wl l l  be referred
to the proper party for rep1y.

Very truly yourst

Srul F. &hra
Hearlng 0ff lcer

cc Pet l t lonerr  s R€presentat lve
Law Burelu

ffi
STATE TAX CO[rrlMl SSION

N O R M A N  F ,  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK girre rrxtonMrssrofl
ltEAttil€ uiltT

EOWARO ROOK

sICIEIARY TO
coMMtSStON

AOOiEt3 VOUI iEPLV TO



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petit ion

o f

ISIDOR KAPLAN

for Redetermination of Deficiency or
for Refund of Unincorporated. Business
Tax under Art icle 23 of the Tax Law for
the Years 1963,  L964 and 1965.

DECISION

petit ioner, rsidor Kaplan, has f i led a petit ion for redetermina_

tion of deficiency or for refund of unincorporated business tax under

Ar t ic le  23 of  the Tax Law for  the years 1963,  Lg64 and 1965" (F i le

No. 32277523). A formal hearing was held before paul B. Coburn,

Hearing Off icerr dt the off ices of the State Tax Commission, gO Centre

Street ,  New York,  New Yorke on February 23,  L97L,  El t  9 :15 A.M.  pet i -

t ioner appeared by Bertram iI.  Berger, C.P.A. The Income Tax Bureau

appeared by Edward H. Best, Esq. (Albert Rossi, Esq. , of Counsel).

ISSUE

r. were the services rend.ered by petit ioner, rsidor Kaplan,

during the years 1963, 1964 and 1965e Ers an off icer of Feature Fabrics,

Inc. and Donny Brook Fabrics, Ltd. so integrated and interrelated with

his activit ies in connection with his unincorporated business as to

constitute part of a business regularly carried on by him?

FINDINGS OF FACT

1. petit ioner, rsidor Kaplan, f i led unincorporated business

tax returns for the years 1963, L964 and 1965. He reported as taxable

income on these returns the net income from his piece goods jobbing

business, but omitted from taxable income the salaries paid to him

by Donny Brook Fabrics, Ltd. and Feature Fabrics, Inc. ghe"-salaries

a\

(

\
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rece i ved  to ta l l ed  $57 ,6L9 .L2  i n  1963 ,  $55 ,485 .57  Ln  L964 ,  and

$60 ,296 ,31  i n  1965 .

2. On September 25, L967, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Isidor Kaplan,

imposing unincorporated business tax upon the salary income

received by him during the years 1963 , Lg64 and 1965, from Donny

Brook Fabrics, Ltd. and Feature Fabrics, Inc. r dnd accordingly

issued a Not ice of  Def ic iency in  the sum of  $7,329.15.

3.  Dur ing the years 1963,  L964 and 1965,  pet i t ioner ,

Isj-dor Kap1an, was the sole proprietor of a piece goods business,

He purchased piece goods from mil ls in sixty to eighty yard lengths.

He then sold the cut pieces to department stores and specialty shops

for sale to women for home sewing.

4. Feature Fabrics, Inc. was incorporated in 1948. Petit ioner,

Isidor Kaplan, was president and a director of the corporation during

the years 1963, L964 and 1965. He owned two thirds of i ts stock.

Ben Levine was also an off icer and director of the corporation. He

owned one third of its stock. Petitioner was in charge of the buying

of piece goods and the administration of the corporate business.

Mr. Levine was in charge of the sell ing activit ies of the corporation.

The corporation was engaged in the business of sel l ing piece goods

in bulk to manufacturers of women's dresses. Federal and New York

State income taxes and social security tax were withheld by the

corporat ion f rom pet i t ioner 's  sa lary .

5. Donny Brook Fabrics, t td. was incorporated in 1945. Peti-

t ioner, Isidor Kaplan, was president and director of the corporation

during the years 1963, L964 and 1965. He owned one half of i ts

stock. His daughter, Norma Friedman, was also an off icer and director

of the corporation. She owned the remaining one half of i ts stock...
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Petitioner was in charge of the buying of piece goods and the

administration of the corporate business. Norma Friedman was

in charge of the sell ing activit ies of the corporation. The

corporation was engaged in ttre business of importing novelty

fabrics and sell ing them to manufacturers of women's dresses.

Federal and New York State income taxes and social security tax

were withheld by the corport ion from petit ioner's salary.

6, The two corporations were located in the same building

as petitioner, Isidor Kaplan. Ttrey reimbursed the sole proPrietor-

ship for their proportionate share of their overhead and other

expenses incurred. They each kept separate books and records.

ftrey employed their own salesman. They billed their own accounts.

Feature Fabrics, Inc. and ttre sole proprietorship did not sel l  to

the same accounts. Donny Brook Fabrics, Ltd. and the sole propri- '

etorship sold to very few of the same accounts. On occasion piece

goods were purchased by the sole proprietorship for Feature Fabrics,

Inc. Feature Fabrics, Inc. reimbursed the sole proprietorship for

such purchases.

CONCLUSIONS OF LAW

A. That the services rendered by petit ioner, Isidor Kaplan'

during ttre years 1963, 1964 and 1965 as an off icer of Feature Fabrics,

Inc. and Donny Brook Fabrics, Inc. were not so integrated and inter-

related with his activit ies in connection with his unincorporated

business as to constitute part of a business regularly carried on

by him and therefore the salaries received by him as an off icer of

said corporations were exempt from the imposition of unincorporated

business tax in accordance with the meaning and intent of section

703 (b) of the Tax Law.

B. TLrat the aforesaid activit ies of petit ioner, Isidor Kaplan,

during the years 1963, L964 and 1965 did not constitute the carrying
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on of an unincorporated business and his income derived therefrom

was not subject to unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law.

C. That the petition of Isidor Kaplan is granted to the extent

of reducing unincorporated business tax due for the year 1963 from

$2,L28.48 to  0,  for  the year  L964 f rom $2,O56.L2 to  $42.L2,  and

for the year L965 from $2.2LL.6O to 0, and the Notice of Deficiency

i ssued  Sep tember  25 ,  L967 ,  i s  reduced  f rom $7 ,329 .15  to  $48 .29 ,

together with such interest as may be due from Septernber 25, L967,

and, except as so granted, the petit ion is in al l  other respects

denied.

DATED: STATE TAX COMMISSION

"njy'L
A1bany, New York

q /17r'
/ /  '  '

COMMISSIONER

COMMISSIONER
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STATE OF NEW YORK

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E 9 I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
EUILD|NG 9, ROOi 2l4A

STATE CAI4PUS
ALBANY, N. Y. 1?2ZI

AREA COOE 518

457 -2655 ,  6 ,  7

Dated:  A lbany ,  New York
M a y  9 ,  1 9 7 2

Isidor Kaplan
Essex House Hotel
New York, New York

Dear Mr.  Kaplan:

Please take not ice of  the Decis ion of
the State Tax Commlsston enclosed herewi th.

Please take fur ther  not ice that  pursuant ' to  sect ion(s)  '

722 of  the Tax Law any proceedlng
ln court to revlew an adverse declslon must be commenced
wl thtn 4 months af ter  the date of  th ls  not lce.

Any lnquLri.es concerntng the computatlon of tax due or
refund a l . lowed ln  accordance wl th  th ls  dec ls lon or
concern lng any other  mat ter  re la t lng hereto may be
addreseed to the unders lgned.  These wl l l  be referred
to the proper party for reply.

Very

s? tc TAr cd;tMtsltox

l{EAtra€ uxrl

EOTARO ROOK

StciEt^rv to
coMMt3! tor l

AODiES3 YOUR iEPLY 'O

rm
H 6 a r l n g  O f f l c e r

cc PetLt lonerI  s Representat lve
taw Burelu
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STATg OF S8W YORK
. ' : '

grArB rAx comfi88roN

In thf l,lattcr of, tho Pctltlon

I o f ,

ISIDOR KAPIAN

for Redetrrmlnation of Dcfla!.cncy or
for Reftrnd of Unlncorporatqd 

.Burtn.3r

Tax undor lrtlcle 23 of tbc [arc Law for
the Iean 1963' 1964 and 1965.

DECrgroN

;. 
'i J' .t:
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rcc.Lved totil lcd s57r619.12 ln 1963, $55r{8!t.57 tn L964/ rild

S601296.31 trn 1.965.

2. on scFtrmbar 25. L967 r tlrl Incomr Tarc Brrr.tu

Statmcnt of Audlt Changer Ngalnrt lrotLtlonor, Irtdor

lqnetng unLncorpordtcd burlnur tar( upon ttrc ealary tnc@a

recclvod by hlrn durl.ng'the yearr 1963, 196{ and 1965, tryoq;ryf

Brook Fabrlesr &td. and Fcature Fabrlcr, Ine. r rnd aoeordlagty-1,1i'

Letuod a Uotlcc of Deflstoncy tn thc rum of $7r329.I5.

3. DurLng thc trcare L963, 1964 and 1965, prtltlorctr

Isldor Kaplanr war tlre golo pagDrtetor of a plece gooE-s burLasps'. i' ", ,
r  r .  :  . .

g€ purchagsd pleee goodr f,rom nl,llr ln alxty to:ctghty :flr!* Ifr*$r|.
. , .

trc thcn rold tlrc out plecer to dcpartment stor.r and eprclrfty'.tholll'

for ralc to rfirmcn for hmc tdrl.ng.

4. Fcaturc Fabrlesr Inc. wag lncorporatod ln 1948. Patl,t{om8r .

ltldor ltaplanr was prealdont and a dLrcstor of the corlplatton :

theyeare1963, l964and1965. t I69t rnodt twot l i1 r { io l1 t , |sEc lk ' ' ] '

Bon Lcvtn. rus also an offletr and dtrcctor of tho eorporatloo. E|
,, ..: ,: . i_.. i-,.

qrmod ono thLrd of ttg stoek. - Pettttoncr war ln chargo of thr tirrt:tBgl, ", ' i'

of plecc Eoodr and tha admlntrtiatfer of iHc corporatc liuelne6t;'.' -,1, ., ' .r,
' , !

1

!{tr. Levinc was ln charge of thc aalllng acttvltlu of tho, corpofattotl. ,'.'

|fhccorporat1onwa'ongagcdi&tlrq,bnclngso!,{cl1tng,pti9o;1.-€ile!dl|.
:  ,  ' :  '  . '  . " '  ;  . '  . 1 "  . t t .  . " '  -

tn bulk to rnanufacturers of womenl 
" 

dr""""". Federal and Nerr York

Statc Lnconra taxes and aoel.aL aecurlty ta:r were wlthlreld.by tha, .,;'. .,. ",,
r , i  i ,  i ! '

co lpora t ionf rompet l t1onor , r ;a1ary . , . ] ' ' .

5. Donny Erook Fabrlcs, Ltd. naa lncorporatcd ln 1945. . Pttl-.1

tloner, Ieldor Kaplan; was proaldqnt and dlrector of thc cortrrorat{ofi'l',,,"' ,'.
., . i : .

dur1ng t } reyeare1953 .Lg64and l965 .H6owr redoneha l fo f , l t s
: . .

8toek. I I ledaughtqr rNormarr1€dnEn, ! 'a8a1aoanof f lcerar rddt ro t ,9 . r

o f t } r rcorpora t l 'on 'Bheowncdt } rc rmaln1ngonchat r f .o f l t lg toe} . .

: ' : '
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Potltloncr was Ln eherg. of tho brrytng of pt eae good. end thr
" ' . .

r&tln!.atratl.on of thc corporate "buli.nesa. Noma Frtc&an lirr .i , 
' . r l

! . nchargeo f t l rego I l l ngac t1v1 t iego f t l recorpora t1on .Era
i . ,  I

aorporat1onwaaerrgaEedtnt l rcbus' 'ncrsoftnport3ng,rrovo1ty

fabr!.es and sellLng ttrsn to manufactdrere of women'l dresgct.

Fcdera1andNewYorks ta te l .ncometaxeear rdeoc l .a1eccur l 'w t ! x . '

worewl t } r } re1dby t t recorpoet ion f ro rpe t l t ioner .sea1ary .
: :

6. I?re two corporationc uGtre located i.n the aamG butfdhg
, . :  . ,  . .  . .

rt prtltLoner, feidor Kaplan, llhcy''re!.rnburged tlre Eole prpprlGtot* ,'.,, , ,

lhtp for tlrelr proportLonata share of thai.r overhoad and, otlrcr 
";, .,. ,l 

',

Gxpsnsss i.neurred., ttrq; each kept seSlaratc booka and rscordt., ., 
',' 

, ." , " ,

,&"y anrployed tlrclr owtr salagnan. Itrey btlled tlicLr ovn rceouqtr;.1':,lt .

lEature FabrlcE, trnc. and t*re tole proprletorehip dLd not tcll to.-^ ,.' 
': ::

tjho larnp. aceounts. Dorgly Brodk-FabrLce. Irtd. and the rolc ptopfl,*: , . " : ,

ctorehlpr:gold to very few of thc sante accotrntc.. Olt occaclon picco
. .  : .

goode were purchaaeril by tho golc proprl,etorehtp for Fcaturo Fsfual,gs,

Inc. Featura FabrLea, Ine.; iqtab'ur*dr ffto"rols propriotorrh*p.,fbr' . .

such purehasee.

'i CONCI,USION9 Of I.AS : :

.A. , ![ft!t the aesvicsc rendsrcd,blr' petitLoner, Irldof Xr.pl;n,

durlng ttre yearr 19631 1g64'bnd'1969 ar tn of,fioer of Fcatun $lptole .
.  

' i - ; - ' : . . r ' :  
,  .  . .  a  : ' .

I!to. and Dclnny Brook'Fabrlca, Inc. wgTp. not e9 lntcgrated and 
'iitrr- '

rclatcd wtttr h5.s scttvtti.ai i.n tonnectLon wtth hfu unlneorporatod . 
;

' . . . '

buclnosa aa to eonatltutc part of a buainccs rqulrrly earrLad on

by htn and tlrersforc tlrc salarLcg rcccl,vad by hfn rr lrr off,i,arr:,ol

rald corltorltl"ons scr6 onmpt from thc tmtpsition of rrnL:rcorporetc{ ' '" , ,,

burlncsg tar Ln aocordance wtth the maurtng and tntcnt, of, EEci{ob. ,' .'. ' ':
: . .

703 (b) of ttre llur Lilr.
.  ,  . '  

t

'B . ! } ra t t t rg l fo reEaidagt lv l ' t l ,esof ,pet t t1oncr , I i idgr ls } tn ,

durtng tlre ysars 1963 , 1964 and 1965 dt{d not conatltute tfrc salfyfng
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on of an unL$corporatEd buelness and hLs lncono dcrlvad thrrctm

waa not subJct to unlncorporatcd bualnrlf ta:r i.a a€Eordance wtth ..,

thc meanlng and Lntcnt of aecti.on ?O3 of thc Tax li.av. ' , , ""'

c. t'hat thr petitLon of leldor xaplan 1r Erantcd to thr etstctt' :

of' rduelng unLncorporatrd bueLnorr tarr due fpr tlro ytar 1963 lrom

$21128.48 to 0, for the year 1954 from $21056.12 to 9{2.12r and
.

fo r t } reyaea1965f ror r r92,21I .60t90r rndth . ro t i€co lpr ! r ' c r ry Iy

f.rrucd sopt tribot 25r 196?, La rcduccd lrm f7r329.15 to S48.29,

togrotlrcr: wlth eugh intercrt a! may bc duc fron Srptab.t 25',. L96?r

rnd, orerBt ar ro grantcd, tlra gntttl,on ,ll,ln all othtr rugcctt
' ;

denl,rd.
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