
STATE OF I{EW YORK
STATE TAX COMHISSION

In the Matter of the Petition

of

MICHAEL KALETTE
AFF]DAVIT OF MAITING
OF IIOTICE OF DECISION
BY (CERTIFIED) I,TAIL

For a Redetermination of a Deficiency or
a Refund ofUnincorporated Business :
Taxes under Art icte(s) 23 of the
Tax Law for the (Vear(s I L962, 1963 :

State of New York
County of Albany

Lynn wilson , being duly swornl deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the IOth day of May , L972, she served the wlthln

Notice of Decision (or Determinatlon) by (eertlfied) mail upon MICHAEL KALETTE

(representatlve of) the petitioner in the wlthitl

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Michael Kalette
Ilunterbrook Road
Yorktown Heights, New York 10598

and by deposlting same enclosed in a postpatd properly addressed nrapper Ln a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post 0fflce Departnrent withln the State of lfew York.

firat deponent further says that the said addressee is the (representative

of) petttl.oner herein and that the address set forth on said wrapper ig the laat

known address of the (representatlve of the) Petitloner.

Sworn to before me

day of Ma

this

t  L972.
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State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agee and that on the lOth day of May ,  L972, she served the wlthin

Notice of Decision (or Determination) by (eertified) mall upon HOMES & DAVIS

(representatlve of) the petitJoner in the wlthiu

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Homes & Davis
591 Fifth Avenue
New York, New York

and by deposltlns sane enclosed thts$$g&la SbpeflfrA08le"Bea W*ldfllittrn 
"

(post office or official deposttory) under the exclugive care and cuetody of

the United States Post Office Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representatlve

of) petttloner herein and that the address set forth on said wraPPer ls the lact

known address of the (repreeentatlve of the) petitLoner.

Sworn to

day

before me this

of lriayI ,  r97Z



STATE OF NEW YORK

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, Rool,l2l4A

STATE CAMPUS
ALBANY, N. Y. 122n

AREA COOE 518

457-2655, 6,  7

lf,llDt Albanyr  New York

Iry I0r tttf

f,f$rd frtrrtt
ftltctoo* mr0
Iorttm lrllDtr' Id llDrt

n * Ir, Itl$trr

totea

o fPlease take notice of the E13ti l
the State Tax Commiss ion enclosed herewi th.

Please take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )
.;rri of t,he Tax Law any Proceedlng

ihtEourt  to review an adverse decision must be commenced
within I  mtf f  

af ter the date of this not ice.

Any  inqu i r les  concern ing  the  computa t ion  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is ion  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

cc  Pet i t loner '  s  Repre  senta t lve
Law Buretu

S'ATE TAt COMMt9ttoI

HtAttxe uiltT

EDUARO ROOK

SICIETAIY TO
coMMtt9t0l l

ADDiE3!' YOUi iEPLY 'O

l.-G&urrr
a r i n g  O f f i c e r



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MICHAEL KALETTE

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for Lhe Years 1962, L963 and L964.

DECISION

Petit ioner, Michael Kalette, has f i led a petit ion for redetermination

of deficiency or for refund of unincorporated business taxes under

Ar t ic le  23 of  the Tax Law for  the years L962,  L963 and L964.  (F i le

No. 26L3939L). A formal hearing was held before PauI B. Coburn,

Hearing Off icer, dt the off ices of the State Tax Commission, 80 Centre

Street ,  New York,  New York on October  27,  L97O, et  9 :30 A.M.

Petitioner appeared pro se. TLre Income Tax Bureau appeared by

Edward  H .  Bes t ,  Esq .  (So lomon  S ies ,  Esq . ,  o f  Counse l ) .

FINDINGS OF FACT

1. Petit ioner, Michael Kalette, f i led New York State income tax

resident returns for the years J-962, 1963 and L964. He d.id not f i le

any unincorporated business tax returns for those years.

2. On Apri l  10, L967, the Income Tax Bureau issued a Statement

of Audit Clranges against petit ioner, Michael Kalette, imposing

unincorporated business tax upon his business activit ies during the

years L962, L963 and L964 upon the grounds t lat his business activit ies

constituted the carrying on of an unincorporated business and the

income derived therefrom was subject to unincorporated business tax

pursuant to Art icle 23 of the Tax Law and accordingly issued a Notice

o f  De f  i c i ency  i n ' : t he  sum o f  $4 ,9O9 .84 .
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3. Petit ioner, Michael Kalette, had no formal education

beyond high school. He has never published any written art icles

or taught in any educational insti tut ions in connection with his

business act iv i t ies.  His  f i rs t  job was as an expedi ter  f ind ing

Iost box cars and freight. From 1921 to L946 he was involved in

the technica l  aspects  of  the construct ion of  indust r ia l  fac i l i t ies.

From 1950 to 1953 he served as specia l  ass is tant  and consul tant

to the Secretary of the Army on construction and al l ied matters.

4.  In  1955,  pet i t ioner ,  Michael  Kalet te ,  was reta ined by

Patterson-ftnerson-Comstock Overseas, Inc. as a consultant. During

the years 1962, L963 and L964 his work for i t  coirsisted of assist ing

it in carrying out engineering and construction contracts in

connection with the construction of a steel mil l  in l taly. He

served as a l iaison between ttre American and Ital ian companies and

personnel transposing construction and engineering techniques from

one technology to the other.

5.  On Apr i l  L2,  1960,  pet i t ioner ,  Michael  Ka1et te,  entered

into a written agreement with General Dynamics Corporation in which

he agreed to render, as an independ.ent consultant, such advice on

engineering, construction and other business matters as requested

by them. During the years 1962, L963 and L964 his work for them

consisted of f inding new l ines of business in nondefense related

industries to which the talent of ' the engineers of the Electr ic

Boat Division of General Dlznamics could be applied. He consulted

with their engineers in the development of a unique gage control

system for hot and cold rol l ing steel mil1s and of a nontoxic

c leaning f lu id  for  use in  s tee l  p ick l ing l ines.  He a lso consul ted

with their engineers in connection with the design and manufacture

of a controls system for a radio telescope to be buil t  for the

United States Naqf.
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6. Tlrat the rerationship of petit ioner, Michaer Kalette,

Patterson-frnerson-Comstock, Overseas, Inc. and General Dlrnamics

Corporation was that of an independent contraetor and not as an

employee. on his federar income tax returns he l isted his

principal business activity as that of an "Ergineering Consultant".

7 .  That  more than aO% of  pet i t ioner 's  bus iness ineome was

derived from personal services rendered by him. Capital was not

a material income producing factor.

B.  Pet i t ioner ,  Michael  Kalet te ,  dur ing the years L962,  1963

and J-964 was not l icensed as a professional engineer by the State

of New York in accordance with the provisions of Art icle 145 of

the Education Law.

9. A port ion of the services performed by petit ioner,

Michael Kalette, during the years L962, Lg63 and Lg64 on behalf

of General Dlznamics Corporation and Pat,terson-&nerson-Comstock

overseas, rnc. required the application of engineering principl€s

and data and was concerned with and involved the safeguarding of

1ife, health and property.

CONCLUSIONS OF IJAW

A. That to the extent that petit ioner, Michael Kalette, during

the years L962,  1963 and 1964 consul ted,  invest igated,  evaluated,

planned, designed or supervised construction in connection with any

public or private structures, buildings, machines, equipment, proeesses,

works or projects, wherein the safeguarding of l i fe, hearth or

property was concerned or involved and where such services required

the application of engineering principles and data, he practiced

professional engineering in accordance with the meaning and intent

of  sect ion 72OL(4)  of  the Educat ion Law.
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B. That since petit ioner, Michael Kalette, during the years

L962,  1963 and 1964 was not  l icensed as a pract ic ing profess ional

engineer pursuant to section 7206 of the Ed.ucation Law his aforesaid

activit ies as a professional engineer did not constitute the

practice of a profession exempt from the imposit ion of unincorporated

business tax in accordance with the meaning and j-ntent of section 703 (c)

of the Tax Law.

C.  [ ' ] ra t  pet i t ioner 's  bus iness act iv i t ies dur ing the years L962,

1963 and 1964, which consisted of consult ing with General Qmamics

Corporation and Patterson-Hnerson-Comstock Overseas, Inc. on don-

struction and other business matters, did not constitute the

practice of a profession exempt from the imposition of unincorporated

business tax in accordance with the meaning and intent of section 703 (c)

of the Tax Law.

. D. Ttrat tJhe petition of Michael Kalette is denied and the

Not ice of  Def ic iency issued Apr i l  10,  L967,  is  susta ined.

DATED: Albany, New York STATE TAX COMMISSION

7lt, t /  /( ,  /?7t .

COMMISSIONER

COMMISSIONER


