
S?AIE". OP IIEI{ YORK
STATE TAX CO}OIISSIOil

In thc l,fattcr of the Petltlon
:

of

HE{IRY D. JOHNSON 
:

t
For a Redctenlnatl.on of a Deflcl.encv or
a Refund of Unincorporated Busiriess3
Taxes under Arttcle(s) 23 of the
Tax law for the (Year(s) 1965, L966 &:

1967

ATTIDAVIT Of IAILItrE
OF MTICE OT DECI3IOT
il (cERrrrrED) Hur,

State of lfa York
County of Albany

I,Iartha Funaro, betng duly oworn, depoeec and rayr that

she ls an ernployee of the llepartuent of Taxatlon and Flnanccr ovcr 18 years of

a$er and that on the 22nd. day of August, , L972 r shc rervcd thc rlthh

lfo,tlce of Ibcielon (or Determlnatlon) by (ccrtlfied) naLL upon Henry D. ilohnson

(repreeentatlve of) the petltloner ln thc rlthtn

proeeedlngr by errcloal.ng s tnre copy thcreof Ln a eeeurely scaled poetpatd

wrapper addrcsged as follors: Henry D. Johnson

333'l;31'H"i;ffi:: New York 11372
and by depoetttng eme errcloeed ln a postpald properly addregccd rrapper ln a

(post office or offlclal delnsltory) under the exclugivc care end eurtedy of

the llnlted Stateg Post Offlce Delnr{ncmt wlthln the State of llcr !ork.

Ttrat deponent further Bayo that the cald addrearee le thc (repreecutatlve

of) petttloner hereLn and that the addrcac g€t forth on aal.d rrrpp€r 1r the lart

known address of the (repreeentatlvc of thc) pctltloner.

Snora to before nc thl.s

22nd day of August, ,  L97Z



STATE OF IIEI{ YORK
STATE TAX COIOIISSIOII

In thc Matter of the Petltlon
3

of

IIB]RY D. JOTINSON :

' 3
For a Redctenlrutlon of a lleflclency or
a Refnnd of Unincorporated Businesss
laxee under Artfele(O Z: of thc
Tax Isw for the (Vear(s)1965, L966 & :

1967

AfFINAVIT OT ilAII,IilO
OF X}TICE OF DEO$IO|
Br (CEil?TPIDD) t{rn

State of lfey York
Gounty of Albany

Martha Funaro , belng duly aworne depoees and eaye that

she ls an emPloyee of the llepartnent of Taxatton and Flruncca oycr 18 yeals of

age; and that on the 22nd'day of August t L972 r shc rcrvcd thc rlthln

I{otlce of l}ecialon (or Deterninatton) by (ccrttffed) rall upon william L.F.

Gardiner, Esg. (representatlve of) the petltloncr tn thc rlthtn

groeeedingr by mcloalng a true copy thcreof Ln a seeurely ecaled portpaid

rrrapper addresged as follonst William L.F. Gardiner, Esq.
30 East 42nd Street
New York, New York 10017

and by dcpoetttng eme errclosed Ln a postprld propcrly addreescd rrappa ln a

(post offl.ce or offlclal depcttory) under the excluclvc care end cuetedy of

the tlnlted Statec Post Offlce Delnrtncnt wtthln the gtate of lfcr lork.

That ileponent frrther sayc that the cal.il addresece La thc'(repreecatatlvc

of) petttl.oner hereln and that the addreac eet f,orth on aald rral,per 1l the lact

knom addrese of the (rclnreeentatlvc of thc) lrctltlmer.

Srorn to before ne thls

22nd,^ day of August



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YQRK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO,I2l4A

STATE CAMPUS
ALBANY, N. Y. I2E7

AREA COOE 518

437-2655, 6,  7

ntltf l Albany, New York

fi*gnut Sl, tt?t

trAT! tAr aorr,'rr,o*

||EAttxe uxtT

EDUARO ROOK

gECtEtAiY TO
coMMtt ! t0 l |

Aooigtt vout ttPtv To

lmry S, riNffirrn
tfiI*C0iil ttm;b
ifidrrm httbtrf lrr e*

Drrr tr, dfi*nmr

ru?t

Please take notice of the
the State Tax Commission

ffirttfl
enclosed herewith.

of

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

pursuant to mgtl,S ?ll O!
court to review an adverse decision

* frrt*r after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

HE RING OFFICER

Petitioner's Representative
Law Bureau

AD-L.12 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter the Petit ion

HENRY D. JOITNSON

for Redetermination of Deficiency or for
Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Years 1965,  7966 and L967.

o f

o f

DECISION

Petit ioner, l lenry D. ,Johnson, has f i led a petit ion for redeter-

mination of deficiency or for refund of unincorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years l -965,  1966 and L967.

( f i1e No.  7-78664669) .  A formal  hear ing was held before Paul  B.

Coburn, Hearing Off icer, at the off ices of the State Tax Commission,

B0 Centre Street, New York, New York, on February L4, L972 at

3:00 P.M.  Pet i t ioner  appeared by Wi l l iam L.  F.  Gard iner ,  Esq.  The

fncome Tax Bureau appeared by Saul Heckelman, Esg. (Alexander Weiss,

Esq .  o f  Counse l ) .

ISSUES

I .  D id pet i t ioner ,  Henry D.  .Johnsonrs se l l ing act iv i t ies

during the years 1965, 1-966 and L967 constitute the carrying on

of an unincorporated business?

fI. Are determinations by the Income Tax Bureau that petit ioner,

Henry D. Johnson, was not l iable for unincorporated business tax for

the years 1953,  1954 and 1963 res iud icata to  a dec is ion by the

State Tax Commission on substantial ly similar facts for subsequ€nt

yea rs?

FITilDINGS OF FACT

1. Petit ioner, Henry D. Johnson, and his wife f i led New York

State combined income tax returns for  the years 1965,  1966 and L967.

He did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .
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2. On ,June 30, 1969 the Income Tax Bureau issued a Statement

of Audit Changes against petit ioner, Henry D. Johnson, imposing

unincorporated business tax upon the income received by him from

his act iv i t ies as a book sa lesman dur ing the years 1965,  1966 and

L967 and accordingly issued a Notice of Deficiency in the sum of

$3 ,  928 .91 .

3. Petit ioner, Henry D. Johnson, was a book salesman during

the years L965,  7966 and 1967.  He represented seven unaf f i l ia ted

book publishers in the sale of books to bookstores. He did not

have any employees or inventory.

4. The f irms for whom petit ioner, Henry D. i lohnson, sold

books during the years 1965, 1966 and L967 did not withhold Federal

and New York State income taxes and social security tax from the

commissions paid to him. He was not covered for unemplolzment insur-

ance. IIe did not receive vacation pay. He was not reimbursed by

any of the f irms for any of his expenses. He deducted expenses

incurred in  connect ion wi th  h is  sa les act iv i t ies on Schedule 'Cr t

of his Federal income tax returns. He reported to the sales managers

of each f irm, who advised him as to advert ising al lowances, discounts

and promotions. The f irms for whom he sold merchandise did not

exercise any substantial supervision or control over his sales

activit ies and techniques or over the t ime he devoted to sales

except to l imit the terri tory in which he could sel l .

5 .  Pet i t ioner ,  Henry D,  Johnson,  carr ied on substant ia l ly  the

same type of  sa les act iv i t ies dur ing the years 1953,  1954 and 1963

as he did during the years 1965, 1966 and 1967. The fncome Tax Bureau,

after a review of information submitted by him, in 1957 cancelled

unincorporated business tax assessments against him for the years

1953 and 1954 and in  L967 cancel led a s imi lar  assessment  f>r  the

yea r  L963 .
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CONCLUSIONS OF I,AW

A. That the income received by petit ioner, Henry D. Johnson,

from the f irms that he represented during the years L965, 1966 and

L967 constituted income from his regular business of sel l ing books

and not compensation as an employee exempt from the imposition of

the unincorporated business tax in accordance with the meaning and

intent of section 703 (b) of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Henry D.  ,Johnson,

dur ing the years L965,  1966 and 1967 const i tu ted the carry ing on of

an unincorporated business and his income derived therefrom was

subject to the unincorporated business tax in accordance with the

meaning and intent of section 7O3 of the Tax law.

C. That the fncome Tax Bureau's determination that petit ioner,

Henry D. ,Johnson, was not l iable for unincorporated business taxes

for  the years 1953,  1954 and 1963 is  not  res iud icata to  a dec is ion

by the State Tax Commission on substantial ly similar facts, that he

is l iable for the unincorporated business tax for the years 1965,

1966  and  L967 .  Sundberq  v .  Murphv  39  M isc .  2d  967 ,  242  N .Y .S .  2d

329  (Sup .  C t .  A lbany  Co .  1963) .

D. That the petit ion of Henry

Not ice of  Def ic iency issued June 30,

DATED: Albany, New York

e--**** -?f, /f74
,a

D. 'Johnson is denied and

L969 is  susta ined.

STATE TAX COMMTSSION

\1"*-..,

CON4MISSIONE

ISSTONER

COMMISSIONER


