
STATE OF NEI{ YORK
STATE TAX CO}IHISSION

In thc l,latter of the PetLtLon 
.

of
MORRTS JACKS, RAy C. VALLELY & FRANK V. ASARO,
individually and as co-partners, d7b/u Lhe f irm
name and r8"tv"1fi.8Jt#g*Fttr{X$t Defrclency or

a Refirnd of Unincorporated Business :
Taxes under Article(s) 23 of the
Tax Law for the (year(s) L96L and 1962

ATFII}AVIT OF I,iAIIIIIC
0F tfofrcE or DEcIsIor
BY (CERTTTTED) t{arl

State of Nen York
County of Albany

Lynn Wilson , belng duly ewornl depoaes and eaya that

she is an enployee of the lleparttrent of Taxatton and Fl.nanccl ovcr 18 years of

agee and that on the 29th 6ay 61' August , L9 72, she aervcd the withln

Notice of DecisLon (or lbterml.natlon) by (ccrtlfied) naLl upon MORRIS JACKS

(representatlve of) the petltloner ln the wlthtn

proceedingp by encloeing a true eopy thereof ln a seeurely sealed poatpaid

wrapper addresged as follors: Morris Jacks
Four Horizon Road
Fort  Lee,  New ,Jersey O7O24

and by deposttlng sane enclosed in a postpald properly addresged rrapper ln a

(post offlce or offlcial depository) under the excluslve care and cr,rctody of

the United States Post Offlce Depar{:ncnt withln the State of lfct York.

firat deponent firrther Bays that the sald addresaee ia the (repreaertatlve

of) petttl.oner hereLn and that the addregs s€t forth on eaLd rrapper la the lart

known address of the (representatl.vc of the) petltloner.

Sworn to before ne thls

Augustday of



STATE OF I{EI{ YORK
STATE TAX CO}IHISSION

In thc l,latter of the Petltlon
:

of
MORRIS JACKS, RAY C. VALLELY & FRANK V. ASARO,
individual ly and as co-partners, d/b/u Lhe f i rm
name and p tv"l 3.8"+ffiSF"11rf,1$g rleflc tency or

a Refirnd ofUnincorporated Busin6ss ,

AfFIDAVTI 0F lttnnrc
OF IIOTICE OT DECISIOII
BY (CERTTFTED) r{Arr,

Taxee under Article(s) 23 of the
Tax law for the (Year(s) 1961 and 1962:

State of New York
County of Albany

Lynn wilson r belng duly awornr depoees and aaya that

she is an enployee of the lleparttrent of Taxatton and Fl.nance, oyer 18 years of

ager and that on the 29th day of August , L9 72, she rcrvcd the wlthfu

lfotice of DecisLon (or DetemLnatton) by (ecrtlfled) naLL upon ALEXAITDER KATZ,

p.A. (representatLve of) the petltloner ln the rlthln

proceedingl by encloaing a true eopy thereof Ln a seeurel-y aealed poetpald

wrapper addressed as follons: Alexander Katz, P.A.
516 Fifth Avenue
New York, New York 10036

and by depoalting sme enclosed in a postpald properly addressed rrapper ln a

(post office or offlelal. deposltory) under the exclusl.ve care and cr,ratody of

the tlnlted States Pogt Offlce Departmcnt withln the $tate of llcr York.

Ttrat ileponent further Bays that the sald addreaaee is the (repreaentatl.ve

of) petltloner hereln and that the addrees set furth on eal.d rrapper lc the Lart

known address of the (repreeentatl.ve of the) pctl,tloner.

Sworn to before ne thls

day of Augustth



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOM 214A

STATE CAMPUS
ALBANY, N. Y. 12?27

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

S&8Iffir Albany, New York

triwrtt lt' t S?e

t$rrLc .Irclcg
f$ur &cr.:a$ nn.d
Port trdxrr gir dlcr*lr O?0tr4

Gtrntl,rnrnr

Please take notice of the DHTSTtr
the State Tax Commission enclosed herewith.

putsuant to fGCtlGn 72? Ot
court to review an adverse decision

4 mltlrr after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. .These wil l  be referred

to the proper party for reply.

Very truly yours,

SIATE TAX COMMt53tOX

HEARIXG UI I IT

E O W A R O  R O O K

SECREIA iY TO

coMMtS3to t l

AODR€33 YOUR REPLY TO

of

Please take further notice that

the Tax Law any proceeding in

must be commenced within

the date of this notice.

Peti t ion er 's Representative
Law Bureau

%-g,,J.A t/r*,rfi-
Blgel 6" lfriB&t
HEARING OFFICER

AD-L.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

MORRIS JACKS, RAY C. VALLELY &
FRANK V.  ASARO,  ind iv idua l l y  and
as co-partners, d/b/u the f i rm
name and s ty le  o f

D E C I S I O N

MORRIS JACKS

for  a  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness
Taxes  under  Ar t i c le  23  o f  the  Tax  Law
for  the  Years  1961 and ] -962 -

Morr is  Jacks f i led a r :e t i t ion under  sect ions 122 and 689 of  the

Tax Law for  a  redeterminat ion of  a  def ic iencv in  unincornorated

business taxes imposed by Ar t ic le  23 of  the Tax Law for  the years

1951  and  1962 .  A  hea r ing  was  he ld  on  Ju l y  28 ,  L97 I  a t  t he  o f f i ces

of  the State Tax Commiss ion,  B0 Centre Street ,  New York Ci ty ,  before

Nigel  G.  Wr igrht ,  Hear ing Of f icer .  Edward H.  Best ,  Ese.  (Francis  X.

Boylan,  Esg. ,  o f  Counsel )  appeared for  the fncome Tax Bureau.

Alexander  Katz,  P.A. ,  appeared for  the pet i t ioner .  The record of

sa id hear inq has been duly  examined and considered.

ISSUE

The issue in  th is  case is  whether  the  pe t i t ioner  was prac t ic inq

a pro fess ion  so  as  to  be  exempt  f rom un incorpora ted  bus iness  taxes  -

FINDINGS OF FACT

1 '  Mor r is  Jacks  is  l i censed as  a  p ro fess iona l  eng ineer  in  the

State of New York. The bulk of his income was from appraisals of

improvements  on  rea l  es ta te .  He a lso  superv ised cons t ruc t ion ,  f i l ed

p l a n s  a n d  m a d e  i n s p e c t i o n s .  M r .  V a l l e l y  a n d  M r .  A s a r o  w e r e  n o t
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engineers and apparently were much younger than Mr. Jacks and without

s ign i f icant  bus iness exper ience.

2 .  On  January  2 ,1960 ,  Mor r i s  Jacks ,  F rank  Asa ro ,  Howard  Beach

and Raymond Val1e1y signed a written agreement that they should share

off ice space, the last three paying Mr. Jacks a monthly rental, and

that each would engage in his own separate occupation but that " i f

and in  the event  a l l  the ind iv iduals  hereto so desi re,a par tnership

agreement sha1l be formed on the f irst day of January, 1961 under'

terms and condi t ions mutual ly  agreeable to  a l l  the par t ies hereto" .

3. On January L, 1961, Morris Jacks formed a copartnership with

Raymond Va1le1y and Frank Asaro. A cert i f icate of partnership was

filed with the New York County Clerk but no copy of such has been

submitted in evidence. The partnership agreement, i f  any existed,

has not been submitted in evidence.

4.  Par tnership returns ( IT-204)  were f i led for  1961 and L962

in the name of "Morris Jacks, joint venture" and "the f irm of Morris

, .Tacks " ,  descr ib ing the k ind of  bus iness as "profess ional  engineers "

and "engineers" .  No unincorporated business tax was declared or  pa id

for  sa id years.  The L962 return was s igned "Morr is  Jacks,  par tner" .

Both returns show depreciation on off ice equipment and the expenses

of running an off ice. They show no income, expense or depreciation

wi th respect  to  rea l  estate

5.  Mr.  Jacks admi ts  that  Mr.  Val le ly  and Mr.  Asaro d id some

work for him in gathering information for appraisals. They received

remuneration for this work.

6. Mr. Jacks has submitted no substantial contemporaneous

evidence as to  the t ru th of  h is  asser t ions that  Mr.  Val1e1y and

Mr.  Asaro were mere employees of  Mr.  Jacks in  h is  profess ional
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off ice and that the partnership formed with them was l imiLed to the

s ingle purpose of  investment  in  rea l  estate.

7.  The def ic iency in  issue is  dated February 8,  1965,  and is

i n  t he  amoun t  o f  $2 ,880 .39  p l us  $398 .81  i n te res t .

CONCLUSIONS OF I,AW

Thre petiLioner f irm is a partnership. Ttre partnership is

composed in part of nonprofessionals. Such a partnership cannot

avai l  i tse l f  o f  the profess ional  exempt ion (see pet i t ion of  Kar l  W.

Weisenbacher  and Associates,  Apr i l  B,  L969,  CCH NY State Tax Rep.

n99-205;  pet i t ion of  W.C.  Gelman and Compdnlr  May 25,  Lg7O, CCH N.Y.

State Tax Rep.  7t99-2e2;  pet i t ion of  L icar i ,  December 31,  L97O, CCH

N.y.  State Tax Rep.  t r99-3L4;  pet i t ion of  V.L.  Falot ico & Associates,

December 11,  1970,  CCH N.Y.  State Tax Rep.  ! t99-336)  -

DECISION

The petit ion is denied and the deficiency is found correct and

due together with such further interest, i f  any/ as may be due under

section 684 of the Tax Law.

DATED: Albany, New York
Augus t  29 ,  1972

STATE TAX,COMMISSION

COMMISSIONER


