
STATE OF XEI{ YORK
8TATE TAX COIOIISSIOII

In thc l{attcr of the Petltlon

of

MARVIN HOTI,AND AFFIDAVII OT toU,ilC
OF rcTICE OT MCI|3IO|
BY (CERTTPTED) Hrrr,3

For a Redeteroinatlon of a Deflelency or
a Refirnd of Unincorporated, Business:
Taxee under Arttele(s) 23 of thc
Tax law for the (Year(s) Lg64 !

State of lfew York
Gounty of Albany

Martha Funaro e being duly awornl depoees and reyr that

she is an employee of the llepartnent of Taxatlon and Flnanccr ovcr l8 years of

agel and that on the 26tJ1 day of July , Lnz r shc rervcd tbc rlthln

lfotlce of Ibcislon (or Deterninatton) by (ccrttffed) rall upon Marvin llolland

(represerrtatlve of) the petltloner ln thc rLthtn

proceedingl by encloelng a true eofy thereof Ln a seeurely realed poatpatd

nrapper addressed aE folloysr Marvin ltrolland
2749 Covered Bridge Road
l"lerrick, New York 11556

and by depoeltlng sme enclosed in a poatpatd properly addreascd rrapper ln a

(post offlce or offlclal depsttory) under the excluglvc care end eurtedy of

the tlnlted States Poet Offlce Delnrtncnt wtthln the Statc of lfer Yort.

firat deponefr frrther Bays that the sald addrearee la thc (rcprcecntatfve

of) petttl.oner hercin and that the addrcec set forth on rald rrrppcr 1r the lart

known addrese of the (relneeentatlvc of thc) lntitloner.

Snorn to before nc thls

26rh day of L972.



STATE OF ITEI{ YORr
sfAfE TAX COtOfiSSIotl

In thc l'lattcr of the Petltion
t

of

},IARVIN HOLIAND :

t
For a Redcternlnatl.on of a tleftclency or
a Refirnd of llrrincorporated Business r
Taxee under Artfcle(J) Zl of the
Tax law for the (Year(s) L964 3

ATFIIIAYIT OF }IAII,ilE.
OF X}TICE OF DECII9IOX
BY (CERrrrrEn) ilrn

State of Na York
County of Albany

Martha Funaro , belng duly tworn, deposes and rayr that

she ig an empLoyee of the llepartnent of Taxatlon and Fllunccl ovcr 18 years of

agel and that on the 26iuhday of ,IuIy , L972 r shc rcrvcd thc rtthln

lfo,tlce of llecialon (or Detemlnatton) by (ccrttfted) nall upoa rra r,ev1p,c.p.A.

(representatlve of) the petltloncr tn thc rlthtn

proceedlngr by encloalng l true copy thereof Ln a seeurely sealed portpatd

wrapper addrcesed as follors: Ira lerry, C. p.A.
276 Fifth Avenue
New York, New York 10001

and by depoettlng eame errclosed Ln a postpald paroperly addreescd rrapper ln a

(post offl.ce or offtclal depsltory) under the excluslve crre end curtedy of

the llnited States Post Offlce Dep,artent rithln the State of lfcr lork.

firat iteponent frrther Bays that the gald addresree la thc (reprcecrtatlve

of) petttLoner herein and that the addregc eet for+h on cal.d *rrlrper tc the lart

knor*n address of the (representatl,vc of thc) pctltloner.

Srora to before ne thls

26thday of iluly ,  L97Z



STATE OF NEW YORK

STATE TAX ColilntssloN

N O R M A N  F ,  G A L L M A N ,  A C T I N G  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOI{ 2t,tA

STATE CAf,PU8
ALBAI{Y. trl. Y. l2tt6

AREA COOE 518

457 -2655 ,  6 ,  7

gata{r A1bany,

t?AtE Ylr coMMtsStorl
rg^ltte uxtT

EOTARO ROOK

3lcrtrArY T0
coilMtt3rox

AOOiE33 YOUI iEPLY TO

iluly
trrvtn &t lind
3?{9 Oorrn{ frXilgr forf
hrrlc,t. Tm tortt 11S66

D:lr Ir. b1trurCr

New York

2,5, 1g7t

Please take notice of the gF|lfl0tr
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
section (s) ?tl  of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { t&nt$f
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in aeeordance with thi.s
decision or concerning any other matter relative
hereto may be addressed to tlre undersigned.
These wil l  be referred to the proper party for
reply .

Verlf truly yours,

Ihc.

cc :  Pe t i t i one r '
Law Bureau

leul. l. dohrrn
HEARING OFTICER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petiLion

of

MARVIN HOLLA,IID

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Year 1964-

DECISION

Pet i t ioner ,  Marv in Hol land,  has f i led a pet i t ion for  redeter-

mination of deficiency or for refund of unincorporated business tax

under Art icle 23 of the Tax Law for the year 1964. (Fi le No.

26223196). A formal hearing was scheduled before Paul B. Coburn,

Hearing off icer, at the off ices of the state Tax commission,

80 Centre Street ,  New york,  New york,  for  June 15,  Ig7I ,  d t  9 :15 A.M.

On said date,  pet i t ionerrs  representat ive,  f ra  Ler{y ,  C.p.A.  adv ised

the State Tax Commission, in writ ing, that petit ioner waived a formal

hearing and requested that i t  decide the case upon the entire record

contained in the f i le. The st,ate Tax commission renders the

fo l rowing decis ion af ter  due considerat ion of  sa id record.

ISSUE

Did Pet i t ioner ,  Marv in i I .  Hol landrs se l l ing act iv i t ies dur ing

the year L964 constitute the carrying on of an unincorporated business?

FTNDINGS OF FACT

1. Petit ioner, Marvin Holland, and his wife, f i led a New york

state income tax resident return for the year Lg64. He did not

f i le a New York state unincorporated business tax return for said

yea r .

2- on January 29, 1968, the rncome Tax Bureau issued a

Statement of Audit Changes against petit ioner, Marvin Holland,

imposing unincorporated business tax upon the income received by
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him from his activit ies as a salesman during the year 1964, and

accord ingly  issued a Not ice of  Def ic iency in  the sum of  $948.9L.

On August 23, L968, the Income Tax Bureau sent a letter to him

reducing his unincorporated business tax l iabi l i ty pJ-us accrued

interest to said date to $404.88. ftre reduction resul-ted from the

allowance of certain business expenses not previously aLlowed.

3. Petit ioner, Marvin Holland, was an optical frame salesman

during the year L964. He represented three unaff i l iated f irms.

He derived in excess of 90% of his gross commissions from one of

the f irms. He did not have any employees. 
'

4. During Lhe year L964, the f irms for whom petit ioner,

Marvin Holland, sold optical frames did not withhold Federal and

New York State income taxes from the commissions paid to him. lltre

firm from whom he derived 90% of his gross commissions withheld

social security tax on less than LO% of his gross commission income.

IIe was not reimbursed for any of his business expenses. He reported

a self-employed retirement deduction on his L964 Federal income tax

return. He failed to prove that the firms for whom he sold merchan-

dise exercised substantial supervision and control over his sales

activit ies and techniques or over the t ime that he devoted to sales.

CONCLUSIONS OF I,AW

A. That the income received by petitioner, Ivtarvin Holland,

during the year L964 constituted income from his regular business

of selling optical frames and not compensation as an employee exempt

from the imposit ion of the unincorporated business tax in accordance

with the meaning and intent of section 703 (b) of the Tax Law.

B. That the aforesaid activit ies of petit ioner, Marvin l lolLand,

during the year L964 constituted the carrying on of an unincorporated

business and his income derived therefrom was subject to th_b:,uniD-

corporated business tax in accordance with the meaning and intent of

section 703 of the Tax Law.
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C. That the petit ion of Marvin Holland is denied and the Notice

of Deficiency issued i lanuary 29, 1968, Ets modif ied by the Income Tax

Bureau le t ter  o f  AugusE 23,  1968,  is  susta ined.

DATED: .Qlbany,  N.Y.

Yn*E//>>
STATE TAX COMMISSION

COMMTSSION

COMMISSIONER


