
STATE 0F l,lEtrt YORK
STATE TAX COM}IISSION

In the Matter of the Petitioi

HTLL, DARLINGTON & CO.

For a Redeterrnination of a Dlficie.ncy or
a Refund of Unincorporated Busin6ss

AFFIDAVIT OF MAITING
OF HOTICE OF DECISTON
BY (CERTTFTED) HAIr

Taxes under Article(s) 16A of the
Tax Law for the (vear(s) 1956 through

State of New York
CounW of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

lTtldaY of March , L972 , she served the wlthin

Determlnatton) by (eertified) maLt upon HilI,

(representatlve of) the petitioner in the wlthin

proceedin8r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as folLor{s: Hill, Darlington & Co.
P.O.  Box 597
Wal1 Street Station

and by depostting same enctosed inN8tp"Xgfi*r'a ilFJb.T?rt5ddressed r*rapper r,n a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of New York.

Ttrat deponent firrther says that the said addressee ie the (representative

of) petltLoner herein and that the address set forth on sal.d wrapper is the lact

known address of the (representatl.ve of the) petitloner.

of

ager and that on the

Notice of Decision (or

Dar l ington & Co.

Sworn to before me this

ITth day of March , L9 72

/') \
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U



STATE OF NEW YORK
STATE TAX COMNISSION

In the Hatter of the Petition

of

HrLL, DARLTNGTON & CO. AFTIDAVIT OF MAITI}IG
OF }IOTICE OF DECISTON
BY (CERTIFTED) HArr.:

For a Redeterrnination of a Deflciency or
a Refund oflJnincorporated Business .
Taxes under Article(s) fea of the
Tax Law for the (vear(s) t?lfr.nroush :

State of New York
County of Albany

Rae Zimmerman , belng duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age; and that on the 17th day of March ,L972, she served the wtthin

Notice of Decision (or Deterninatlon) by (certified) mall r.rpon

Richard J' Bartlett' Esgfrepresentatrve of) the petitloner ln the wlthin

proceeding; by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as foulow"' 3i:l*:u"j;.?B[Et3.E;rfi$; 
""q" 

.
10 Harlem Street
Glens Falls, New York

and by deposlting same enclosed in a postpald properly addressed rorapper ln a

(post office or officiaL deposltory) under the exclusive care and custody of

the Unlted States Post Office Departnrent withln the State of lfer York.

Ttrat deponent further says that the said addressee is the (representatl.ve

of) petltLoner herein and that the address set forth on sald rrapper is the laet

known address of the (repreeentatl.ve of the) petitl.oner.

Sworn to before me this

17th day of March , L972.

, ?tz' 4 &zz .



STATE TAX COIYITTI|I SSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

Petitioner's Representative
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING9, ROol,{2I4A

STATE CAMPUS
ALBAT{Y. il. Y. t2226

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

Albany, New York

lhrcfi 1?' ltfil

STAIE TAX COMMTS!rOX

HElitxc ufatt

EDUARO ROOK

sEciEtAtY TO
coMMl9StOr{

AOOiEt3 YOUi iIFLY TO

Fl!&r

1111, n*rtrtagrton * S.
Se S. to* S0?
*rtt ftr{rt Srrttdr
*n ilsslr |lfii Spsh

cslrs*

Please take notice of the EftfffL||fttt0
the State Tax Commission enclosed herewith.

of

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concemi'ng any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

pursuant to ;1gtt6 tt$t Ol
court to review an adverse decision

fS tril after

Very truly yours,

Wrudr
li{nl e" ulght
HEARING OFFICER

AD-r.t2 (7 /7O)



STATE OF NEW YORK

STATE Tru( COMMTSSION

fn the Matter the Application

Tkromas W. Hi I I ,  Peter  Dar l ington,
Bernard J .  VanTngen,  et  d l . ,  ind iv i -
dualIy and as copartners, d/b/u Lhe
f i rm name and sty le  of :

HrLL, DARL,INGTON & CO

for Revision or Refund of Unincorporated
Business Taxes under Art icle 16-A of the
Tax Law for the years L956 through L959.

o f

o f

t .  Taxpayer  is

City and is a member

a stock brokerage business

firm of the New York Stock

DETERMINATION

Iocated in New York

Exchange.

The taxpayers f i led an application pursuant to sections 386j

and 374 of the Tax Law for nefund of unincorporated business taxes

under Art icle t6-A of the Tax Law paid under assessments dated

March 3I ,  1966,  for  the years 1956 through 1959.  Such appl icat ion

was denied and a hearing was demanded and duly held before Nige1 G.

Wright, Hearing Off icer, dt the off ices of the State Tax Commission,

Albany, New York, oh December 9, Lg6g. Richard J. Bart lett,  Esq.

and Alan R.  Rhodes,  Esq. ,  o f  Clark ,  Bar t le t t  & Caf f ry  represented

app l i can ts .  Edward  H .  Bes t ,  Esq . ,  (So lomon  S ies ,  EsQ. ,  o f  Counse l )

represented the Income Tax Bureau. Ttre record of such hearing has

been duly examined and considered.

ISSUE

The issue is whether the taxpayer strould be taxed on amounts

received by some of  i ts  par tners as sa lar ies for  serv ices per formed

for a certain corporation. Other matters raised in the assessments

and the applications have been conceded by the taxpayer.

FINDINGS OF FACT

{
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2.  Pr ior  to  1956,  taxpayer  was composed of  f ive par tners:

Thomas W. Hil l ,  Peter Darl ington, Henry Darl ington, Jx., Samue1

Morse and Ernest  M.  Ful1er .  By agreement  of  June L2,  1956,  four

addi t ional  par tners were admi t ted:  Bernard ,J .  Vanlngen,  Jr . ,

L. Wa1ter Dempsey, Duncan C. Gray and Albert F. Harbach. Ttrese

are hereafter referred to as the Vanlngen group. Between 1956

and 1960,  four  addi t ional  par tners were admi t ted.

3.  B.  J .  Vanlngen Co.  Inc. ,  was a secur i t ies dealer  and broker

special izLng in municipal bonds. It  had been incorporated in New

York and was engaged in business for 40 years prior to 1956. Its

off icers and principal stockholders in 1955 were Bernard J. Vanlngen,

,Jr.,  L. Walter Dempsey, Duncan C. Gray and Albert F. Harbach.

4.  In  1956,  the Vanfngen Co.  needed capi ta l  and the taxpayer 's

f irm and their members had capital to invest. l lhe two f irms decided

to join their activit ies. TLre corporation was reorganized in Delaware

and recapital ized to provide separate classes of voting and non-

voting stock and f ive-year notes. Ttre principals of Vanlngen became

general partners of HiI l ,  Darl ington entit led colle.ct ively to 50%

of the profi ts and losses and 5tr/" of the voting control. Ttre tax-

payer partnership subscribed to al l  of the voting stock of the

corporation. The nonvoting stock and the f ive-year notes were

subscribed to by some, but not a1l, of the old II i l I ,  Darl ington

par tners and some,  but  not  a l l ,  o f  the Vanlngen of f icers.  Tt re o ld

Hil l ,  Darl ington partners held 66% of such securit ies for an invest-

men t  o f  $462 ,000 .00 .

5.  Hi l l ,  Dar l ington bought  and so ld corpo

entirely and did no business in municipal secur

of  i ts  bus iness involved underwr i t ing.  I ts  cus

almost  exc lus ive ly  of  ind iv iduals .

ate secur i t ies

t ies.  Only  LO%

rs consisted
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6.  Vanlngen d id a l I  i t ,s  bus iness in  munic ipa l  secur i t ies,

B0% of which involved underwrit ing. About 95% of i ts customers

were inst i tu t ional  investors.

7.  From L956 to 1960,  Vanlngen had e leven d i rectors,  s ix  of

whom yrere associated wi th  the Vanlngen in terests .  A11 of f icers of

Vanlngen were Vanlngen people except for Peter Darl ington and

Henry Darl ingtin, Jr.,  who were vice presidents. Tkre compensation

of the off icers of Vanlngen depended entirely on productivity.

Activit ies performed for the partnership were not taken into

account. No dividends were declared, but a substantial amount

of  the notes were paid of f .

8. Thre compensation of the partners of HiI l ,  Darl ington was

based entirely on productivity without regard to services performed

for the corporatlo.. Residual profi ts and losses htere divided

accordingly to the interest in the partnership. I \ ,vo of the years,

1956 and L957,  resul ted in  res idual  losses for  the par tnership and

net losses for the partners of the Vanlngen group because of their

lack of productivity as partners.

9 -  TLre of f ices of  the two f i rms were adjacent .  A l l  act iv i t ies

of the two were kept separate. Ttre staff,  books, and cleaning

functions were separate. Tlrey had different lawyers, accountants

and banks. Each was operated in a way typical of i ts own l ine of

bus iness and in  the way i t  had been operated pr ior  to  f956-

10.  TLre assessments are in  the fo l lowing amounts:

$3 ,LO2 .4O fo r  1956 ;  $8 ,043 .40  f o r  1958 ;

S8 ,906 .56  f o r  1957 ;  $6 ,4L2 .56  f o r  L959 i

each wi th  in terest .  Only  par t  o f  these assessments are in  issue.

CONCLUSIONS OF LAW

Ihe business of the Vanlngen corporation was different from

the business of the partnership and the salaries received from the

corporation are not part of the receipts of the partnership.
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DETERMINATION

Ttre applications are granted and,

been paid, refunds are found to be due

F2 ,982 .40  f o r  1956 ;

$7 ,52 I . 67  f o r  1958 ;

DATED: Albany, New York

T,u^.r.-4_ /7, t/ 7 2

A S

as

the assessments have

fo l l ows :

$8 ,746 .56  fo r  L957  ;

$6 ,  086 .09  f o r  1959 .

STATE Tru( COMMISSION

/ ,/4 ,,
,' f /s.7+, z<'*- ghz A -***/

COII{MISSIONER

V\^t[*, \C*
COMMISSIONER


