
STATE OF IIEW YORK
STATE TAX COM}IISSION

In the l{atter of the Petition

of
HILL, DARLINGTON & CO. AFFIDAVIT OF I.IAILING

OF }IOTICE OP DECISION
BY (CERTIFTED) HAIL

For a Redeterrnination of a Deficiencv or
a Refund ofUnincorporated Busindss- .
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1960 :

State of New York
County of Albany

Rae Zimmerman , being duly sworne deposes and says that

she is an employee of the Department of Taxation and Flnance, over 18 years of

agel and that on the ITth day of March r L972, she served the wlthin

Notice of Decision (or Determinatton) by (certified) mall upon Hill,
Dar l ington & Co.

(representatlve of) the petitloner in the wlthin

proceedingt by enclosing a true copy thereof in a seeurely sealed postpald
Hi l l ,  Dar l ington & Co.

wrapper addressed as foLlows: p. O. Box 5g7
lVall  Street Station
New York, New York

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnited States Post Office Department withln the State of ilew York.

Ttrat deponent firrther says that the said addressee ie the (representatlve

of) petttLoner herein and that the addrees set forth on said wrapper ls the laat

known address of the (repreeentatlve of the) petitLoner.

to before

day of

Sworn me this



STATE OF NEW YORK
STATE TAX COMI.{ISSION

In the Matter of the Petitfon

of

HILL, DARLINGTON & CO. :

:
For a Redetermination of a Deficiengy or
a Refund of Unincorporated Busihess

AFFIDAVIT OF I,IAIIING
OT NOTICE OF DECISION
BY (CERTIFIED) trAlt

Taxes under Art icle(s) ZZ of the
Tax law for the (Vear(s) 1960 :

State of New York
County of Albany

Rae Zimmerman r belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the ITth day of March , L972, she s€rved the wlthin

Notice of Decision (or Determinatton) by (eerttfied) maLl upon Richard iI.

Bartlett' Esg' (representatlve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as roLlows: EiSlf;:u"j;ri3fititfur?i$, e"e=.
L0 Harlem Street
Glens Falls, New York

and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Post 0ffice Deparfirent withln the State of lfen York.

That deponent frrrther says that the said addressee ie the (representative

of) petitioner hereln and that the addreas set forth on eaid i/rapper is the laat

known address of the (representatl.ve of the) petitLoner.

Sworn to before

ITth day of

me this

March t  L972.



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CTilPUS

slATE TAX CoMMr33toI

|{EARmC UilrT

EDUARO ROOK

sECiEtAiV tO
coMMtt3tor

AODRg3t VOUi REPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

ALBANY, N. V. 12226
AREA CODE 518

457 -2655 ,  6 .  7

DSIISDf Albany, New York

Hrsh 1?' lE?:

gi,lf,. OnclirrilBst & Ca.
F. #. itoru 997
Hitl fitf,qat Etntton
g.{rf Toft. ilew ?rfrk

OnnBlcscrn l

Please take notice of the f$g$fLgn of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant totA(ttldlt ?l! Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within ffilf ffiilfu after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

W)4/r
fitgrl E. trlgllt
HEARING OFFICER

Petitioner's Rdpresentative
Law Bureau

AD-r,12 (7 /7O)



STATE OF NEW YORK

STATE TA)( COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

THOMAS W. HILL, PETER DARLINGTON,
BERNARD J. VANINGEN, et aI.
( Ind iv idual ly  and as copar tners

D/B/u Lhe f irm name and style of

HILL, DARLINGTON & CO.

for  a  Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Tax for  the year  1960.

DECISION

The taxpayer f i led a petit ion pursuant to sections 722 and 689

of  the Tax Law for  a  redeterminat ion of  a  def ic iency asser ted under

date of  Apr i l  11,  L966,  for  un incorporated business tax due under

Ar t ic le  23 of  the Tax Law for  the year  1960.  A formal  hear ing has

been duly  held before Nigel  G.  Wr ight ,  Hear ing of f icer ,  d t  the

of f ices of  the State Tax Commiss ion,  A lbany,  New York on December g,

1969 .

Richard J .  Bar t le t t ,  Esg.  and Alan R.  Rtrodes,  Esg-  of  c lark ,

Bar t le t t  & Caf f ry  represented pet i t ioners.  Edward H.  Best ,  Esq.

(Solomon Sies,  Esq. ,  o f  Counsel )  represented the Income Tax Bureau.

The record of such hearing has been duly examined and considered.

ISSUE

The issue in the case is whether the disposit ion by the partner-

sh ip of  the s tock of  a  cer ta in  corporat ion was by a sa le by the

partnership to the purchaser and, therefore, taxable to the partner-

ship or whether i t  was distr ibuted by the partnership to the partners

and thereafter sold by the partners so as not to be taxable to the
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par tnership.  A par t  o f  the def ic iency is  due to  federa l  audi t

changes and has been conceded by taxpayer.

FINDINGS OF FACT

1.  Pr ior  to  1960,  taxpayer  was a s tock brokerage house,

which owned the ent i re  vot ing in terest r  corrs isL ing of  10,000 shares,

in  B.  i I .  vanrngen Co. ,  Inc. r  d  I r lu f l ic ipa l  bond house.  I ts  par tners

formed two interest groups: The Vanlngen group wtrich was interested

solely in the corporation and wtro worked as off icers of the

corporation, and the HilI ,  Darl ington group, who worked actively

in the brokerage business and took l i t t le interest in the corporate

business. Some, but not al l ,  members of each group held nonvoting

stock and f ive-year  notes of  Vanlngen.

2.  In  1960,  the par tners dec ided to  sever  the re la t ionship

between the brokerage business and the municipal bond house' An

agreement dated January 4, 1960, was entered into by the partners

of  Hi t l ,  Dar l ington ind iv idual ly ,  prov id ing that  the Vanlngen grouP

would withdraw from the partnership and that they would receive, in

l iqu idat ion of  the i r  in terests ,  s tock of  the Vanlngen corporat ion

to ta r i ng  7 ,685  sha res  va rued  a t  a  to ta r  o f  $384 ,345 '30  Fu r the r

agreements were enLered into dated January 13, 1960, each between

the B. J. Vanlngen Corporation and individuals who were partners

of the partnership and members of the Hil l ,  Darl ington group' one

agreement  rec i ted that  the remain ing 2,3L5 shares had been d is t r i -

buted to the remaining partners, that said remaining partners under

the rules of the New York Stock Exchange were under a duty to

d i spose  o f  such  sha res ,  and  tha t  B .  J .  Van lngen  &  Co . ,  I nc .  had

a f i rs t  opt ion on such shares;  and covenanted that  each par tner

would seII to Vanlng€n, and Vanlngen would buy, a1I shares total ing
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2 ,3L5  f o r  a  p r i ce  o f  $50 .00  a  sha re ,  t o ta l i ng  $ r15 ,750 .00 ,  on

March L,  1960.  The second agreement  dated ,January 13,  1960,  was

between Vanlngen and the three individuals who had purchased the

notes and Class B stock of  Vanlngen.  Vanlngen,  hav ing a f i rs t

option on both the notes and the stock, l iquidated the notes

on January 13, 1960, by palzment of the principal amount total ing

$82 ,133 .34  p lus  i n te res t  t o  January  13 ,  1960 ,  and  pu rchased  on

March 1,  1950,  f rom each se l ler ,  the Class B shares to ta l ing

6 ,500  f o r  a  p r i ce  o f  $5O.OO a  sha re  t o ta l i ng  $325 ,000 -00 -

3 .  The  s ing le  ce r t i f i ca te  fo r  10 ,0OO shares  was  cance l l ed

and taxpayer  received back a s ing le cer t i f icate for  2 ,3I5 shares

in the name of the partnership. Taxpayer asserts that the

cer t i f icate was in  "s t reet  name" for  the benef i t  o f  the investment

accounts of the partners. No record appears on the books of the

par tnership showing a d is t r ibut ion of  shares to  the par tners.  No

stock t ransfer  tax was paid on the basis  of  such a t ransfer .  At

least  one par tner  t reated the t ransact ion as a sa le by h imsel f  for

purposes of federal income tax.

4 .  The  de f i c i ency  i s  f o r  $2 ,74o .7L ,  p l us  i n t e res t .

CONCLUSIONS OF LAW

The taxpayer has fai led to carry the burden of proof that

the d isposi t ion of  the 2,315 shares was by a d is t r ibut ion to

the partners instead of a sale by the partnership. The equivocal

nature of the records of the partnershipr and the use of a single

cer t i f icate are impor tant  factors  in  th is  dec is ion.
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DECISION

and the deficiency

if arrfr as may be

is aff irmed

due pursuant

The pet i t ion is  denied

together with such interest,

the Tax Law.

DATED: Albany, New York

T^a*.k /7t /,q Z >-
STATE TA)( COMMISSION

COMMISSIONER

t
h/\.e/fi- )G"^^"^-

COMMTSSTONER


