
STATE OF Nf,W YORK
STATE TAX COM}IISSION

ln the l' latter of the Petition
:

of

ROBERT C. HEMBERGER
:

For a Redetermination of a Deficiency or
a Refund of Unincorporated Brslness :
Taxes under Art icle(s) 23 of the
Tax taw for the (Vear(s) 1960 thru L967

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years

agee and that on the 6th day of Apri l , L972 , she served the rlth

Notice of llecision (or Detenninatlon) by (eertlfied) mall upon ROBERT C.

(representatlve of) the petitJ.oner in the wl

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: I4r. Robert C. Hemberger
38 Byron Avenue
Buffalo, New York L4223

and by deposltlng sane enclosed in a postpald properly addressed r*rapper ln

(post office or official deposltory) under the exclusive care and custody

the Unlted States Post 0ffice Department withln the State of Ner York.

Ttrat deponent further says that the said addressee ie the (representat

of) petttl.oner herein and that the addrees set forth on said wraPPer ie the

known address of the (representatlve of the) petitloner.

Sworn to before rne this

6th day of Apnil

ATFlDAVIT OF IOITING
oF lroTtcE 0r DEcrstolf
BY (CERTITIED) I,IAIL

n

IMMBERGER

laat

I9 72 //4r''--)



STATE 0F ltlEl{ YORK
STATE TAX COMHISSION

In the l,latter of the Petitlon

of

ROBERT C. IIEIqBERGER
:

For a Redetermination of a Deflciency or
a Refund of Unincorporated Business:
Taxes under Articre(;'l ZS of the
Tax Law for the (Year(s) 1960 thru L967

ATFIDAVIT OF }IAItING
0F HoTrcE 0r DECISIoI{
BY (CERTIFIED) I{AII,

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says tha

she is an employee of ttre Department of Taxation and Financer over 18 years

age, and that on the 6th day of Apri l , L9 22, she served the

Iotice of Decision (or Determination) by (eertlfied) mall upon RICIIARD B.

DOPKTNS, ESQ. (representatlve of) the petitloner in the

proceeding, by enclosing a true copy thereof in a seeurely sealed PostPald

wraPPer addressed as follows: Richard B. Dopkins, Esq.
1020 Liberty Bank Building
Buffalo, New York L42O2

and by deposltlng sane enclosed in a postpald properly addressed nrapper ln

(post office or official deposltory) under the exclugive care and cuatody o

the United States Post Offlce Departlrent withln the State of lfew York.

l'trat deponent further says that the said addressee ie the (representat

of) petitLoner herein and that the addrees set forth on sald wraPPer la the

known address of the (representatlve of the) petitloner.

Sworn to before me this

6th day of Apri l  ,  19 72
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PrrE Fr l$trgffir

Please take not ice of the DmlSIQf of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease ' take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )  '

?t t  of  the Tax Law any Pnoceedlng
in court  to review an adverse decislon must be commenced
within I  t |mtbf af ter the date of this not ice.

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concerning any other matter relat ing hereto may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

yours ,

cc  Pet i t loner '  s  Representa t ive
Law Bure!u



STATE OF NEW YORK

STATE TAX COMMISSION

In the lvtatter of the Petition

o f

ROBERT C. HEI4BERGER

for a Redeterminat, ion of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Years 1960 through L967.

DECISION

Robert C, Hemberger petiLioned for a redetermination of a

deficiency in unincorporated business taxes under Art icle 23 :

of the Tax Law for the years 1960 through L967. A formal hearing

was held before L. Robert Leisnere Hearing Off icer, at the off, ices

of  the State Tax Commiss ion,  State Of f ice Bui ld ing,  Buf fa lo ,

New York on August 5, L97L.

R i cha rdB .Dopk ins ,Esq . , r ep resen ted the taxpaye rand

the Income Tax Bureau was represented by Edward H. Best, Esg.,

(A lexander  we iss ,  Esq . ,  o f  Counse l ) .

ISSUE

were the activit ies of the taxpayer as an insurance agent

during the years 1960 through L967 subject to unincorporated business

tax?

FIIIDINGS OF FACT

1. The taxpayer, Robert C. Hemberger, f i led New York State

income tax returns for the years 1960 through L967 in which he

reported income as an insuranee agent, but he did not f i le New York

State unincorporated business tax returns for those years
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2. The Income Tax Bureau issued a Notice of Deficiency for

the years 1960 through L967 under Fi le No. 74O4AO75 against the

taxpayer asserting that the activities of the taxpayer as a general

agent constituted the carrying. on of an unincorporated business

and the income derived therefrom was subject to the unincorporated

business tax pursuant to Art icle 23 of the Tax Law.

3. The taxpayer petit ioned for a redetermination of the;

deficiency and f i led a demand for a hearing.

4. {the taxpayer is a sales representative of the Knights of

Columbus, sel l ing l i fe insurance policies issued by t 'he Order to

its membersi the taxpayer receives commissions on sales of policies

sold directly by him and by local representatives of the Knights

of Columbus, whom the taxpayer supervises.

The taxpayer had a broker's l icense during the years in

issue, but he devoted his ful l  t ime to the Knights of Columbus

insurance sa1es. The taxpayer sold some casualty insurance, but

the total yearly commissions involved were not large enough to be

subject to unincorporated business tax or to signif icantly affect

his sales representation of Knights of Columbus insurance.

5. The taxpayer is designated as a general agent in his

contract with the Knights of Columbus; that the taxpayer's sales

terri tory is located in the Buffalo, New York area; the contract

provided that nothing contained therein should be construed to

create the relationship of employer and employee between the

Knights of Columbus and the taxpayer; taxpayerrs contract provided

that the taxpayer shall  perform his work at such t imes and places,

and in such manner as in his judgment wil l  best serve Lhe interest
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of the Order and its membership, and shall  devote his ful l  t ime

and entire attention and energy to the services required under

the contract and any other authorized contract with the Order.

and shall not engage in any other occupation or business except'

as authorized by the Order; that al l  records and papers relating

to transactions by or for the Knights of Columbus in the hands of

the taxpayer remain the property of the Order.

6. Deductions were taken from the taxpayer's commissions

received from the Knights of Columbus for social security taxes;

the taxpayer was provided coverage for workmen,s compensation

insurance by the Knights of Columbus.

7. The taxpayer employed no assistants. In the early years,

the taxpayer uti l ized space at home for desk space storage of

records and later he uti l ized space at his father's insurance

of f ice for  a  rent  o f  $50.00 or  $60.00 a month.  The taxpayer  d id

not receive paid vacations. The taxpayer was reimbursed for his

expenses connected with attendance at conferences and meetings

wtren he was required by the Knights of Columbus to be present at

them; the ta,xpayer was reimbursed for his other selling expenses

inqurred as a sales representative for the Knights of Columbus

receiving one dollar per thousand of sales made by other local

representatives and two dollars per thousand for sales which he

made; the taxpaler's other expenses included telephone, print ing,

stationery, stamps and other supplies, l icenses, and bonds,

advert isitg, entertainment expenses.

8. The xnights of Columbus control led sales policies;

although the taxpayer reconrmended the appointment and discharge

of local sales representativesi the sales representatives were
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appointed only by the Knights of Columbus; the taxpayer supervised

and trained the local sales repres,entatives in order to increase

production and he assisted them in some instances in order to make

sa les .

CONCLUSIONS OF LAW

A. The taxpayerts activit ies as a sales representative f,or

the Knights of Columbus were conducted by him as an employee and

not as an independent contractor; such activit ies did not constitute

the carrying on of an unincorporated business within the intent

and meanlng of section 703 of the Tax Law. Edward J. and Evelvn D-

Shea,  State Tax Commiss ion,  Sept .  23,  1968.

B. The taxpayer,s petit ion is sustained and it  is determined

that there is no deficiency in unincorporated business tax against

the petit ioner for the years 1960 through L967.

DATED: Albany, New York

ef"r/ (?, /?7.L,
STATE TA)C COMMISSION

COMMISSIONER

SSIONER

COMMISSIONER


