
STATE OF }IEW YORK
STATE TAX COMHISSION

ln the l,latter of the Petition

of

GARRY J. HEARN ATFIDAVIT OF MAITING
OF NOTICE OT DECISTON
BY (CERTIFIED) l{alt

For a Redetermination of a Defieiency or
a Refund ofunincorporated Business :
Taxes under Art icle(s) ZS of the
Tax law for the (Year(s) 1965, L966 :

and 1967

State of New York
County of Albany

Rae Zimmerman , being duly sworn, dcposes and says that

she is an employee of the Department of Taxation and Financel over 18 years of

agee and that on the 3rdtlay of May , L972, she served the wlthin

Notice of llecision (or Determination) by (eerttfied) mail upon

Garry iI. Hearn (representatlve of) the petitJoner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Garry iI. Hearn
193 Menands Road
Loudonvil le, New York I22IL

and by deposlting same enclosed in a postpaid properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and cuatody of

the United States Post Offlce Department withln the State of lfew York.

That deponent further says that the said addressee ie the (representatlve

of) petltl.oner hereln and that the addreas set forth on sald wraPPer ie the lact

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this

3rd day of May ,  L972.
,n

A''or-_ , y',/,/ ,,,-,,
/ / /
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STATE OF }IEW YORK
STATE TAX COM}IISSION

In the l,latter of the Petition

of

GARRY J. HEARN

For a Redetennination of a Deflclency or
a Refund of Unincorporated Business
Taxes under Art ic le( i ' l  Zg of the
Tax Law fo r  the  (Year (s )1965,  L966

and 1967

ATFIDAVIT OF }IAIIING
OF NOTICE OT DECISTON
BY (CERTITTED) l.lalt

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 3rd t lay of l4ay , L972, she served the wlthin

Notice of Decision (or Determination) by (eertified) mall r.:pon

David McGibbon (representatlve of) the petitloner in the wlthin

proceedin1r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: David McGibbon
600 Franklin Street
Schenectad.y, New York

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Offlce Departlrent within the State of lfew York.

That deponent further says that the said addressee ie the (representatlve

of) petltLoner hereLn and that the addrees set forth on sald wraPPer ls the lart

known address of the (representatlve of the) Petitloner.

Sworn before me thisto

day May3 of , L972 l/*
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STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N .  P R E S I O E X I

A .  E R U C E  I { A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW"YORK

DEPARTMENT OF TN(ATION AND
BUILDING 9, ROO,{ 214A

STATE CAT,IPUS
ALBANY, N. Y. 12227 

'
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4 5 7 - 2 6 5 5 , 6 , 7

DA8$D c

Please take not ice of the
the State Tax Commission

o f

Ptffte take further notice that pursuant to section(s)
of the Tax Law any proceedlng

in cour! lAOedS* an adverse decislon must be-comrnenced
within after the date of this notice.

Any inquir ies concerning the computatlon of tax,?ue-or
refund a l lowed in  accordance wi th  th is  dec is lon or
concerning any other matter relating hereto may be
addressed to the undersigned. These wil l  be refemed
to the proper party for reply.

Petit loner' s Repre sentative
Law Buretu

otJ9'9,' Ig'r/o'u
Garry iI. Hearn
193 Menands RoaC
Londonvill e, lfew York L22LL

Dear lrir. Iiearn:
, t l . F '

DecleLon 
' . '

enc losed herewi th .

; i

FINANCE
. ttAt: llr c,grrxrg9rox

tfl/|llre uxrt

gor^io noor

ttcrcrarv to
covtarttlox

loDtctt vout tc?LY to

*-, i
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

GARRY J. TIEARN

for Redetermination of Deficiency or for
Refund of Unincorporated Business Tax
under Article 23 of the Tax Law for the
Years  1965 ,  L966  and  1967 .

DECISION

Petit ioner, Garry J. Hearn, has f iLed. a petit ion for redeter-

mination of deficiency or for refund of unincorporated business

tax under Art icle 23 of the Tax Law for the years 1965, L966 and

L967. (f i le No. 749e4998r. A formal hearing was scheduled before

Paul B. Coburn, Hearing Off icer, a't  the off ices of the State Tax

Commission, guilding #9, State Campus, Albany, Neqr York on

September 8, L97L. On said date, petit ioner and his representative

waived a formal hearing and requested the State Tax Commission to

decide the case on the entire record contained in the f i le. l l l le

State Tax Commission renders the fol lowing decision after due

considerat ion of  sa id record.

ISSUE

Did pet i t ioner ,  Garry  J .  Hearn 's ,  act iv i t ies as a branch

manager for Kelly Girl  Service, Inc. during the years 1965, 1966

and 1967 constitute the carrying on of an unincorporated business?

FINDINGS OF FACT

1- Petit ioner, Garry i I- Hearn, and his wife f i led New York

State income tax resident returns for the years L965, L966 and 1967.

IIe did not file New York State unincorporated business tax returns

for  sa id years.
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2. On July 28, 1969, the Income Tax Bureau issued a Statement

of Audit Ctranges against petitioner, Garry iI. Hearn, imposing

unincorporated business tax upon his income f,romKelly Girl Service,

Inc. ,  dur ing the years 1965,  L966 and 1967.  I t  a lso imposed a

penalty in the sum of $386.69 for fai lure to f i le New York State

unincorporated business tax returns for said years. In accordance

with the aforesaid Statement of Audit Ctranges, it issued a Notice

of  Def ic iency in  tJ :e sum of  92, I35.2L.

3. Petit ioner, Garry J. Hearn, entered into contract wittr

KeIIy Girl  Serviee, Inc. in October, 1961. He hras appointed manager

of a branch off ice of said corporation located at Latham, New York.

He was granted a terri tory consist ing of Saratoga, Rensselaer, Albany

and Schenectady counties. The business activity consisted of

operating a temporary employee employment agency. fhis contract

together with subsequent modifications as to the commission rate

was in effect during the years 1965, Lg66 and 1967. Under tJre terms

of tJle contract and in actual practice he was required to supply at

his own expense off ice spaee, furniture and equipment, and sales

and off iee personner. He assigned t-tre temporary employees to jobs,

handled customer and employee complaints and did some personal

so l ic i ta t ion of  bus iness.

He hired temporary employees in conformity with standards set

by the corporation. The temporary employees were paid directly Uy.-f

the corporation at wage rates set by i t .  He assisted the corponation

in the collection of slow accounts. Ttre corporation furnished the

stationery. Petit ioner's name did not appear on ttre stationely or

on the off ice door. The corporation paid advert ising costs. Ttre

corporation designated the hours he was to keep Ltre branch open.

The telephone was listed in the nErme of the corporation, but

paid for by the petit ioner. I Ie was paid on a commission basis
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based upon the monthly gross profit of ttre office. He did

receive a commission on unpaid accounts. Federal and New Yo

State income taxes and social security tax were not deducted

from the commissions paid to him. trhe contract specif ical ly

provided ttrat he was not to be considered an employee of the

corporation. The eontract could be terminated by the corpora

at any t ime.

CONCLUSIONS OF LAW

A. ftrat the income received by petitioner, Garry J. He

as a branch manager for Kelly GirI Service, Inc., during the

years 1965, L966 and 1967 constituted income from his regular

business of operating a temporary employee employment agency

and not compensation as an employee exempt from the impositi

of the unincorporated business tax in accordance with the

and intent of section 703(b) of the Tax Law.

B. Ttrat t}re aforesai-d. activit ies of petit ioner, Garry i I

Hearn, during ttre years 1965, 1966 and L967 constituted ttre

carrying on of an unincorporated business and his income deri

therefrom was subject to the unincorporated business tax in

accordance with the meaning and intent of section 7O3 of the

Law.

C. Ttrat the petition of Garry J. Hearn is denied and

Notice of Deficiency issued July 28, 1969, is sustained.

ing

DATED:-h'"t*

d

Albany, New York STATE TA)( C1CMMISSION

COMMISSI

COMMTSSTONER

COMI4ISSIONER
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