
STATE OF TEl{ YORT(
STATE TAX CO}I}IISSIOT

In thc Matter of the Petltlon

of

FREDERICK.'. III,ART
IIFFIDAYII OT rtrItIre
0F t0trcD 0r DEcrsror
BY (CERtrFrEr') HtIr,

For a Redctenlnation of a Defl"len"y ot'
a Refirnd of Unincgqporated Businesd
Taxee under Artlcle(sf 23 of the
Tax law for the (Vear(e) 1965, Lg66 & Lg67

State of llew York
County of Albany

Martha Funaro r belng duly cwornr depoees and eayt that

she is an enployee of the Departnent of Taxatlon and Ftnpneca ovcr 18 yeara of

agel and that on the 26Eh day of g'u1y , L9 721 ahc rervcd thc rtthln

tlotice of lhcialon (or Detenrinattorr) by (ccrtlfled) na{L upon Frederick iI. Ilart

(representatlve of) the petltloncr tn thc wlthtn

proceedLngl by encloelng a true copy thereof ln a seeurely aealed prtpald

trapper addrcssed as follorsr Frederick iI. Hart

ff:iH. New York
and by depotltlng eame errclosed Ln a postpald properly addresscd *rappcr ln a

(post offlce or ofFlclal delnsitory) under the excluslvc care rnd curtedy of

the llnited States Pogt Office Departlcnt wtthln the gtate of tcr York.

Ttrat ileponent frrther Bays that the cald addrearee le thc (repreacutatlve

of) petltLoner herein and that the addrcss e€t forth on aaid rrapp€r lr the Laet

known address of the (relneaentatlvc of thc) pctltlorner.

Sworn to before ne thl.g

26th day of ,  L97L



STATE OF TEl{ YORK
STATE TAX Coltltlssrotl

In thc Mattcr of the Petltlon

of

FREDERICK iI. IIART 
:

t
For a Redcternlnatlon of a Deflclency or
a Refirad of Unincorporated Businessr
Taxea under Arttcle(s) 23 of the
Tax law for the (year(s) 1965 , Lg66 &! 1967

IIPFIDAYIT OF I'TII,IIE
OF XMICE OF DECISIO|
BY (CERTTFTEI) l|rn

State of Nery York
County of Albany

MartJra Funaro r belng duly awornr depoeea and oeyr that

she ia an qDpLoyee of the Departnerf of Taxatlon and Flnanecr wcr 18 yeara of

agee and that on the 26th day of iluly , L9 72, ehc rerrrcd tbc rlthtl

lfotlce of llecielon (or Determlnatlon) by (ccrtlfted) nalt ulpn Simpson, ftracher &

Bartlett, Esqs. (representatlve of) the petltloner ln thc rtthtn

proceedingp by enclosing a true copy thereof Ln a seeurely scaled poctpald

wraPPer addrcssed as follors: Simpson, Thacher & Bartlett, Esqs.
One Battery Plaza
New York, New York
Attention Alan Johnson, Esq.

and by depoeltlng eme encloeed in a postpctd lrropcrly addresgcd rrappcr ln a

(post offlce on offlclal delnsitory) under the excluclvc care end cuetedy of

the llnlted Stateg Post Offlce Delnrbcnt wlthln the 9tate of fcr YorL.

That ileponent frrther BryE that the sald addrearce ta thc (rcprceeutatlve

of) petttioner hereln and that the addreas set f,orth on aald *rapp€r 1r the lart

knorn addreee of the (relneeentatl,vc of thc) pctltloner.

Srorn to before ne thls

26th day of .Tuly , L972.



STATE OF I,IEW YORK
STATE TAX COMHISSION

ln the ilatter of the Petitlon
:

of

FREDERICK J. HART :

3
For a Redeterrnination of a Deficlency or
a Refund of Unincorporated Business:
Taxes under Art icle(s) 23 of the
Tax Law for  the (Year(s)  1965,  L966 &:1967

State of New York
County of Albany

Martha Funaro, being duly sworns deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 26th day of JuIy , Lq 72, she served the wlthin

Notice of l)'ecision (or Determination) by (eertified) mall upon Sidney II. Greene

(represerrtatlve of) the petitioner in the wlthin

proceedin1, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: Sidney H. Greene

i3,,"?51n1'fi:,,'l:ff' 10036
and by deposlting sane enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post 0fflce Department withln the State of lfew York.

Ttrat deponent firrther says that the said addressee is the (representatlve

of) petttl.oner herein and that tbe address set forth on said wraPPer ig the lact

known address of the (representatlve of the) Petitloner.

before nre this

of ,July ,  L9'72

ATFIDAVIT OF }IAIIIIIG
OF NOTICE OT DECISTON
BY (CERTTFTED) llArt

Sworn to

26th day

o
.Y-" V^ 7tz^n-t



STATE TAX COMMISS]ON

N O R M A N  F .  G A L L M A N .  ^ C T I N G  P R I S I O € N I

A .  € ' R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r '
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOM 2l/iA

ST,q,TE CAMPUS
ATBANY. N" Y. TIE26
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?tu.zl t'. Col;urn

,  HEARING OFFICER

s Representat ive

J lA r t  TA r  coMra l sS rox

lrEAF1116 urar l

EO IARO ROOK

sICnElAnY t0

coMMlSS lo f ,

AooRes3 Youn R€PLY to

Datcds Albany, New York

S'-rly 26, Lg72

Frederiek .?. Hart
Firistato .r.
I{atonahr Bter.rl York

i}latr S{r. Hastr

Please take notice of the ESCISfCItf
o f  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to
Sect ion(s)  722 of  tha Tax Law,  an '
p roceed ing  i n  cou r t ' t o  rev iew  an  adve rse  dec i -
sion must be commenced within 4 Bbntbs
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or  re fund a l lowed i .n  accordance wi th  th is
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
Ttrese wi l t  be referred to  the proper  par ty  for
rep Iy .



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

FREDERICK ,J. HART

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years L965,  1966 and L967.

DECISION

Pet i t ioner ,  Freder ick J .  Har t ,  has f i led a pet i t ion for

redetermination of deficiency or for refund of unincorporated

business tax under Art icle 23 of the Tax Law for the years L965'

L966 and L967.  (F i le  No.  86542240) .  A formal  hear ing was held

before PauI  B.  Coburn,  Hear ing of f icer ,  a t  the of f ices of  the

State Tax Commission, 80 Centre Street, New York, New York, orl

November L7, I97L, Ett 1:15 P.!t.  Petit ioner appeared by Simpson,

Ttracher,& Bart lett,  Esqs. (Alan Johnson, Esq. and Harold Handler,

Esq., of Counsel). Ttre Income Tax Bureau appeared by Edward H.

Bes t ,  Esq . ,  (A lbe r t  J .  Ross i ,  Esq . ,  o f  Counse l ) .

rssuEs

f .  Was the sa1ary income received by petit ioner, Frederick J.

Hart, from Moore & Schley, Inc. during the years 1965, 1966 and

L967 subject to the New York State unincorporated business tax?

If. Were certain payments al leged to be gifts received by

petit ioner, Frederick J. Hart, during the years L965 and L966 in

fact fees for services as a f inancial advisor subject to the New York

State unincorporated business tax?

III.  Was the gain realized by petit ioner, Fred,erick ;r.  I lart,

during the year 1965 from the sale of certain securit ies received

in the l iquidation of Moore & Schley subject to the New York State

unincorporated business tax?
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IV. Were the commissions received by petit ioner, Frederick J.

Hart, as a trustee and an executor during the years 1965, 1966 and

L967 subject to ttre New York State unincorporated business tax?

V. Were the fees received by petit ioner, Frederick 'J. I lart,

as a director of CoaI Creek Mining and Manufacturing Company during

the years 1965, 1966 and 1967 subject to the New York State unincor-

porated business tax?

VI. Did petit ioner, Frederick J. Hart, have reasonable cause

for fai l ing to f i le New York State unincorporated business tax

returns for the years 1965, L966 and L967?

FINDTNGS OF' FACT

1. Petit ioner, Frederick J. Hart, f i led New York State income

tax res ident  re turns for  the years 1965,  L966 and L967.  He d id not

f i le New York State unincorporated business tax returns for the

years 1965,  L966 and 1967 .

2. On Apri l  13, L97O, the Income Tax Bureau issued a Statement

of Audit Clranges against petit ioner, Frederick J. Hart, imposing

unincorporated business tax upon d i rector 's  fees,  f iduc iary  commis-

s ions,  sa lary  income,  proceeds f rom the sa le of  secur i t ies,  and

other miscellaneous income received by him during the years L965,

1966 and L967 and accordingly issued a Notice of Deficiency in the

sum o f  $5 ,  945 .93 .

3. Petit ioner, Frederick J. Hart, was employed by Moore & Schley,

fnc. during the years 1965, 1966 and 1967 as a registered represen-

tative. Moore & Schley, Inc. uras a member f irm of the New York Stock

Exchange engaged in doing business with the general public for the

purchase and sale of securit . ies. Federal and New York State income

taxes and social security tax were withheld from the salary paid

to him. His services rendered for the company consisted of ttre

supervision of larger accounts that had been with the firm for a
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long t ime. He was l isted in the telephone directory under his own

name at the f irm's telephone number. He employed his own secretary.

He paid her sa1ary and withheld federal and New York State income

taxes and social security tax therefrom. She assisted him in the

handling of the f irm's accounts. I \4oore & Schley, Inc. supplied a

typewriter and off ice space for trer without ctrarge. It  also supplied

of f ice space and fac i l i t ies wi thout  charge for  pet i t icner .  He

received compensat ion f rom Moore & Schley,  Inc.  o f  $ I8,000.00 in

1965 ,  $18 ,000 .00  i n  L966  and  $22 ,000 .00  i n  L967 .

4. Petit ioner, Frederick J. Hart, received payments during the

year  1965 ,  o f  $3 ,000 .00  f rom E l l en  R .  Sch ley  and  $1 ,000 .00  f rom

Thomas W. Murphy. He received payments during the years 1966 of

$75O.OO f rom Anne C.  St radl ing and $750.00 f rom Kenneth B.  Schley,

Jr. He reported these payments as income items on his federal

income tax returns for said years. He rendered f inancial advice

to these ind iv iduals .

5. Moore & Schley was a partnership that preceded Moore &

Schley, Inc. Both entit ies were engaged in the same business.

Petit ioner, Fred.erick J. Hart, was a l imited partner of Moore &

Schley. Etre partnership commenced a l iquidation of i ts assets in

1964. He received in distr ibution certain securit ies in which

the partnership acted as special ists on the New York Stock Exchange.

He  rea l i zed  a  ga in  o f  $2 ,520 .30  upon  the  sa le  o f  t hese  secu r i t i es

in 1965. He was not a member of the New York Stock Exchange.

6.  Pet i t ioner ,  Freder ick J .  Har t ,  received commiss ions as

a trustee of a trust created under the wil l  of Kenneth B. Schley

tota l ing $593.18 dur ing t t re  year  1965 and $3,678.14 dur ing the

year L966. He received commissions as an executor under the wil l

o f  E l l en  R .  Sch ley  to ta l i ng  $18 ,000 .00  i n  1965 ,  $19 ,557 .90  i n  L966

and $19,311.61 in  1967.  He fur ther  received commiss ions as an

executor under the wil l  of Thomas W. Murphy total ing $45,000.00
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in the year L967. These were the only estates or trust from

which he received f iduciary commissions. He did not sol icit

bus iness or  ho ld h imsel f  out  as a f iduc iary .  He was a c lose

personal fr iend and business associate of I"Irs. Schley and

I,Ir. Murphy. In addition to naming him as an executor, they

gave h im personal  bequests in  the i r  wi l1s of  $5,000.O0 and

$10 ,  000 .  00  respec t i ve l y .

7.  Dur ing the years 1955,  1956 and 1967,  pet i t ioner  was

a director of CoaI Creek Ivtining and Manufacturing Company. He

had been a director of the corporation since L946. He directly

and indirectly owned sl ightly less than LO% of the stock of

sa id corporat ion.  His  s tock was wor th approx imate ly  $115,000.00.

He was not a director of any other corporation. He received

di rectors fees f rom said corporat ion to ta l ing $f00.00 in  1965,

$100 .00  i n  1966  and  $50 .00  i n  t 967 .

8. Petit ioner, Frederick J. Hart, did not f i le New York

State unincorporated business tax returns for the years !965,

L966 and 1967 upon the advice of his accountants.

CONCLUSIONS OF I,AVil

A. TLrat the income received by petit ioner, Frederick J. Hart,

from Moore & Schley, Inc. during the years 1965, L966 and L967

constituted receipts from his regular business as an investment

manager and not compensation as an employee exempt from the

imposit ion of the unincorporated business tax in accordance with

the meaning and intent of section 7O3 (b) of the Tax Law.

B. Tlrat the income received by petit ioner, Frederick J. Hart,

from Ellen R. Schley and Tlromas W. Murphy during the year 1965 and

from tGnneth B. Schley, Jr. and Anne C. Stradling during the year

1966 constituted receipts from his regular business as an investment

manager and not gifts exempt from the imposition of the unincorporated

business tax.
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C. Ttrat the gain realized by the petit ioner, Frederick J.

Hart, from the sale of securit ies distr ibuted to him in l iquidation

of Moore & Schley, a partnership in which he was a l imited partner,

was not exempt from the imposit ion of the unincorporated business

tax since the securit ies had been held by the partnership for sale

to customers in the ordinary course of their business as special ists

on the New York Stock Exchange in said securities in accordance

with the meaning and intent of section 703 (d) of the Tax Law.

D. That the services rendered by petit ioner, Frederick .I .

Hart, as a t.rusLee of a trust created under the wil l  of lGnneth B.

Sch1ey, during the years 1965 and 1966, Ers an execuLor under the

wil l  of El len R. Schley, during the years 1965, L966 and L967 and

as an executor under the will of Thomas Murphy during the year L967

did not constitute services that $rere part of a business regularly

carr ied on by h im and,  therefore,  the t rustee 's  and executor 's  fees

received by him from said trust and estates were not subject to the

unincorporated business tax in accordance with the meaning and

intent of section 703 (b) of the Tax Law.

E. That services rendered by petit ioner, Frederick J. Hart,

for Coal Creek lutining and Manufacturing Company during the years

1965, 1966 and L967 as a director of said corporation did not

constitute services that were part of a business regularly carried

on by him and, therefore, the director's fees received by him from

sai.d corporation were not subject to the unincorporated business

tax in accordance with the meaning and intent of section 703 (b)

of the Tax Law.

F. That petit ioner, Fred.erick i I .  Hart, had reasonable cause

for not f i l ing New York State unincorporated business tax returns

for the years 1965, 1966 and 1967, and, therefore, the penalty

assessed pursuant  to  sect ion 685 (a)  o f  the Tax Law. is  waived.
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G. Ttrat the petit ion of Frederick J. Hart is granted to the

extent of reducing taxable business income for the year 1965 from

$23 ,704 .37  t o  $7 ,008 .95 ,  f o r  t he  yea r  1966  f r om $2L ,4O4 .OO to

$1 ,438 .37 ,  and  f o r  t he  yea r  1967  f r om $60 ,504 .27  t o  $ I , 462 .88 ,

and of reducing the unincorporated business tax due for the year

1965 f rom $948.17 to  $280.36,  for  the year  L966 f rom $856.16 to

$0.0q and for  the year  1967 f rom $2,420.17 to  $0.00,  and the

Not ice of  Def ic iency issued Apr i l  13,  L97O, is  reduced f rom

S5,945.93 to  $347.64,  together  wi th  such in terest  as may be due

from Apri l  13, 1970, and, except as so granted, the petit ion is

in  a l l  o ther  respects  denied.

DATED: Albany,

X*/-h
UO

Ne$,

,44
York

//z*
STATE TA)( COMMISSION

COMMISSIONER


