
STATE OF NEti' YORK
STATE TAX COM}IISSION

ln the l.latter of the Petition

of
RICHARD C. GUZEWICH

For a Redeterrnination of a Deficiency or
a Refund of Unincorporated Busiriess.

ATFIDAVIT OF MAITIIIG
OF }IOTICE OT DECISION
BY (CERTITIED) }IAII

Taxes under Article(s) 23 of the
Tax Law for the (vear(s\tgOZ & 1963 :

State of New York
County of Albany

Rae Zimmerman , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age' and that on the q,! l  day of Apri l  ,  Le72, she served the wtthln

Notice of Decislon (or Deternination) by (eerttfied) mail r.:pon

Richard c' Guzewich (representatlve of) the petitioner in the wlthin

proceedin$, by enelosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as fol-lows: Richard C. Guzewich
2L Lower Woods Road
New Hartford, New York

and by deposlting same enclosed in a postpald properly addressed wrapper Ln a

(post office or official depository) under the exclusive care and cuetody of

the Unlted States Post Office Department withln the State of lfew York.

Ttrat deponent firrther says that the said addressee ie the (representative

of) petltloner hereLn and that the addrees set forth on said r{rapper is the lart

known address of the (representatlve of the) petitLoner,

Sworn to before me thls

6th day of Apri l  ,  L9 72



STATE OF I.IEW YORK
STATE TAX COMilISSION

In the Matter of

of

RICHARD C.

the Petitlon

GUZEWICH :

For a Redeternrination of a Deficiency or
a Refund of Unincorporated Business.
Taxes under Article(s) 23 of the
Tax law for the (Year(s\ L962 & 1963 :

AFFIDAVIT OF HAITIIIG
OF NOTICE OF DECISIO}I
BY (CERTTTTED) !{AIL

State of New York
County of Albany

Rae zirnmerrnan , belng duly swornl deposes and gays that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

age, and that on th6th day of Apri l  r L972, she served the wtthin

Notice of lbcision (or Deternination) by (eertlfied) mail upon

Charles L. Smith, Es(cepresentatlve of) the petitloner ln the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as forlows: 
Silt;:rl'^:H::, 

Esq'

Utica, New York

and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a

(post office or official deposltory) under the exclugive care and euetody of

the Unlted States Post Offlce Department withln the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representative

of) petitl.oner herein and that the address set forth on said l{rapper ls the laat

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this

6th day of April ,  L97Z

2azz-72-*-r ' V:z<a-za



STATE TAX COMMISSION

N O R M A N  F .  G A L L I , A N .  P R E S I O E N T

A .  A R U C E  f i I A I I L E Y

M I L T O N  K O E R N E R . . - -

. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
EUILDING 9, ROOl,l214A

STATE CATVIPUS
ALBANY, N. Y. tW|

AREA COOE 518
457 -2655 ,6 .  ?

t?atE Trr coxrattltor
HEAitxS urtT

EDfAiD noor

ttcrE?Att to
coyrattttof

lDottlt voui tcPLY to

DATED: Albany, New York
Apri l  6, L972

Richard C. Guzewich
2L Icwer ltroods Road
New Hartford, New york

Dear Mr. Guzewich:

P]ease take not ice of  the Decis ion of
the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to  sect ion(s) '
722 of the Tix Law any proceedlng
in court to revlew an adverse decision must be commenced
wi th in  4 months af ter  the date of  th is  not ice.

Any inquir ies concerning the computation of tax due or
refund a lLowed in  accordance wi th  th is  dec is lon or
concerning any other matter relating hereto may be
addressed to the unders igned.  These wi l l  be refened
to the proper party for reply.

Hear ing  Of f i cer

cc Pet i t lonerr s Representat ive
Law Buretu



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f :
DECISION

RICHARD C. GUZEWICH :

for a Redetermination of a Deficiency 3
or for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law :
for the Years 1962 and 1963.

:

Richard C. Guzewich petit ioned for a red.etermination of deficiencies

j-n unj-ncorporated business taxes for the years L962 and 1963.

A hearing was held at the off ices of the State Tax Commission at

Utica, New York, orr November 16, 1970, before L. Robert Leisner,

Hearing Off icer. Ttre petit ioner was represented by Charles L. Smith,

Esq., and the Income Tax Bureau was represented by Edward H. Best, Esq.,

(A lexander  We iss ,  Esq . ,  o f  Counse l ) .

ISSUE

Were petit ioneds activit ies in teaching and operating a Dale

Carnegie SchooI exempt as a profession from unincorporated business

tax under section 703 (c) of the Tax Law?

FINDINGS OF FACT

1. Petit ioner, Richard C. Guzewich, t imely f i led New York State

personal income tax returns for the years 1-962 and 1963, but did not

f i le unincorporated business tax returns for those years.

2. On March 27, L967, the Income Tax Bureau under FiIe Number

26L99893 issued a notice of a determination of deficiencies in unin-

corporated business taxes for the years 1962 and L963.

3. TLre taxpayer t imely f i led a pettt ion for redetermination

of the deficiencies and asserted that tr is activit ies in teaching and

operating a franchised Dale Carnegie School were exempt as a profession

from unincorporated business tax under section 703 (c) of the Tax Law.



- 2 -

4. Tkre petit ioner had passed the DaIe Carnegie instructof,s:r

course, and paid fees to a sponsor who held an area franchise.

5 .  I n  L962 ,  t he  pe t i t i one r ' s  schoo l  had  rece ip t s  o f  $33 ,475 .00

and "fnstruction and Franchise and Sales Instruction" expenses of

$I4,388.37. Itre also had general expenses which produced net i .ncome

o f  $13 ,510 .48 .  I n  1963 ,  he  had  rece ip t s  o f  $48 ,792 .50  and  s im i l a r

franchise and instruction expenses as weIl as general expenses so

that  h is  net  income f rom the school  was $13,572.61.

Petit ioner had at one t ime, prior to the years in issue, taught

physics and mathematics. The petit ioner was l icensed to teactr in

the secondary schools, but there is no evidence that this was a

required quali f ication for teaching ttre Dale Carnegie courses.

CONCLUSIONS OF LAW

A. More than 20% of the petit ioner's gross income went for the

payment of sponsor fees and payments for instruction and sales instruc-

tion by others which had the immediat,e effect of reducing the amount

of gross income attr ibutable and available for taxpayer's personal

services below the 80% level f ixed by statute. Matter of Hewitt v

Ba tes ,  297  N .Y .  239 ,  a t  243 .

B.  Pet i t ioner 's  act iv i t ies in  teaching and operat ing a Dale

Carnegie School were not exempt from unincorporated business tax

under section 703 (c) of the Tax Law.

C. The petitron is dsried and ttre determination of deficiencies

in unincorporated business taxes for the years L962 and 1963 is

susta ined.

D. Pursuant to the fax Law, interest shall be added to the total

amount due unti l  paid.

DATED: Albany, New York STATE

COMMTSSIONER

f%-*1 Gt1F7>



STATE OF NEW YORK ttttE t^r. coMra rsltotl
HEAIITE UilIT

EDTARD NOOK

tlctEl^tY tO
c0uMlg3lox

ADOII33 YOUI iEPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPART]vIENT OF TAXATION AND FINANCE
,u,LD,*o 9, RooM 2t4A

STATE CA!/IPUS
ALBANY, N. Y. 12?27

AREA COOE 5I8

4 s 7 - 2 6 5 5 , 6 , 7

DATED: Albanyl  New York
Apri l  6, L972

Richard C. Guzewich
2l Lower Woods Road
New Hartford, New York

Dear Mr. Guzewich:

Please take  no t ice  o f  the  Decrs ron  o f
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )
722 o f  the  Tax  Law any  proceed ing
in court  to revlew an adverse decision must be commenced
wi th in  4  months  a f te r  the  da te  o f  th is  no t ice .

Any inquir ies concernlng the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t ing  here to  may be
addressed to  the  unders igned.  These w i l l  be  re femed
to the proper party for reply.

Hear ing  Of f i cer

cc Pet i t ioner '  s  Representat ive
Law Burecu
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In tlrc ldattcr of, tlrc Ect.ftlon

RrcInnD c. ot a&rrcB

for a Redctcmt nation of a Dcftelonry
or for trcfund of &rinsorXrofet€d Brrrticrr
llrnee undcr lrtlale 23 of, tlie lDrx Isr
for the Ycarr 1962 and 1963.

I

I
DtcISl(nr

Rlchard c. cu1crtoh potttlonod f,or r radctomtnatlon of 'dcilelrnclrli,
- ' .  :

lnrrntneorporetrdbuirn l r . ' '$ i* r ' . " {or t l r r .y ierr19|r2and1963.. . . '

t haarL$g rrer held at tlrc off,lcsr of tlro strtG I'rx cqutfrrd; tt' 
' 

,,1

Utlee, Ns Yorkr o1-. S.oficubfr 16, 1970, bo{osc t.. lobcrt fc!,rncr,
. .  :  .  ,  

.  .  
i  .  . . ,  

j  
;  -  . :  . ; '  , . 1

Bcaring bf,f,lcer. lllrc pctltton€r rrla reprcrrntGd b1z Chrrlcr L. &ltb,

Etq., and tlre ,tncmc lbx Bureau wrs rGpr.rdltcC.by na*.id''*; r.tr, ir{i,

(Alexender lf,Eiru, E!q. , ol trouncol).
' ' - ' 1 ' _  '  

; '

I88UH ; :

tfcrr petLtlonct'r ectl,vltLca Ln toaohlng opantlng r Drlc ....i

Crracatte Sclrool oxonFt e! a prof,etrion frm unLncorporatcd bur!,ncg
' '

trx trndar raction 16l (e) of tfrc $1 Lrr? , ,' ' . ' , ' .
:, : EJXTD.INO8 OF Jll6U -, , , 

' i '" 
,

' l. PetLtionct, trl.chard C. GulmLeh, tlncLy fifGd Ntr Yoafc Bgitc-

IrGrlon.l Lnconra'tr* rcturnl for the yora! 1962 and 1963, but dtd not'

ltXc r,rnLncorporrtsC busLncsr tax rsturnr for tholo fotrrr

llrr &rrclu under Ptlt UUEb.r ,

26199893 Lraucd a notLec of a dctcml,natLon o! deflc!.cnel.cr ln rrnin-' '  
n  j i  i  ' r f  ! -  i

corP9r lgq4.br r r1nC| l : t ! i l€e for t l rcyeer l l962m{ l }96! . . ' , . . . .

'3. xtrc tercpaysr tlncly ftlcd r potltton for rcdctcr.nlnatlon

of tha dofLclqrel.cr rnd arscrtcd that hir aetLvitics ln torclrtng and
.  "  

' '  : .  
t  

, . ,

oporrtlng e lrlncfrf"r{' pelr GerncgLc: 8chool rcrc .erqlt r} I Ftroflrlon

lron unlncorporatcd burLnore tax undsr toetLon 7O3 (c) of thc llrx lrr.
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4. ll|he pctttlonor bad paraed tlro Elc CerncglLc lnrtruatHta=

cgurr!, end prtd tsil to I tponior'sho lrt,ld It ir3a franeht,sij, 1,.i,,f,: i, -,,,.'-Llf .
. , "  :

5. In 1962, thr pettt,tonortr school brd roecigtr of,,03-lif!SrOO'. r'

" l . . . .  
-

rtrd "rngttruetton anil rranchlec drd grf,er rnrtrqot{g[r" clcpantra:it :,,, 
,'', ,''''

$14 '388.3?.Eo.a1lo.hq$.gqrcra loxp.nr . rwhtohproduccdnr t1r roodr

r had rcaclpte of g4d8 ,7g2.5O arrd rtntlrr

ftmchlsc rnd tn;truetton cxperrso! a9 rrxl na gancral i;cgrrrt,.ildt,.; ':, " 
i,'r

that lrle nct lnconc fron tlrc rchool rrr 9131572.61.
'  ' .  . .  . i

, Petltlonor brC rt onr tlmcr prLor to.ttre yrert'tn: l,rdurr, ,*Wrt j ,'

phyrLer and nrtlroltLeg. lEre patttionsr wea llccneod to toecb tn

thc rceondrry rcltoolr, but tlraro k no tvtdencc thrt,,l{rtrl ntl:.|'. . ,,
. , i i * . ; . . . .  :  ,

l  
.  

'  , : : . . " - - :  
:

rcqutrcd quaLlflcat!.on for tcaclitng tlrc Drli'Carncgrl.a courrlr " 
':' i '. ,r'r:r,.

coilcutgloNS 0F IAw
' .

A. llorc lfran 2g16 of ttrc lntltLon.rf ! gters lnamo,ring ,lof thc ,r,

prlrnGnt of eporeor lcaa rnd pr1qr€ntr for tnrtnrotlon ryrit rll.t,lgitfuc,t :i

tlon by sl*rerg rblah had ttrs tmsdLatc eltcot pf rcduclng tfir',3ioiint'. 
'-

of groer l.ncomo attributeblc and avatlrbh tor trxlplfcrr r pqrtotrrl . : : .
:

retrvLcce belon tlre 8096 lavcl flncd by rtatutc. {ettit pf ,tr?F fit g -:;

,  ' . , ' . . :  . !

Batarr A9? N.Y. 239, at 243.

D. Rrnurnt to tllo tlan trlwr

.:" -.

.  ' . '
!. Dotltlon€f 'r aetivltLcr fn g.$hlng rnd opcnt{ng" l.ftl

t  

-  

_ , ,  
, _  ,  

' ,

Catnqtlo School rGt. not exapt frcn unlneotpqrrtrd,lburl,noet''tatr.';

urdcr cretLon 703 (c) of, tlre ,l[tx llr.

c. Itrl pqtl.tion' {a dcr{rd rnd ttrr dcierntntti,on ol',Crt{rltdictrr

ln unlncorporatrd burLncrr,tlrrct "for tbc yearo L962 and 1963 Ls i .. .

luataLnad.

DllP@r Albilryr t{ry yor}

A/o,/ G1, /f 72-
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