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$TATE 0F ttlEw YORK
STATE TAX COMHISSION

ln the Matter of the Petitlon

of

GREE'oRY & SONS
:

for a Redetermination of a Deficiency or
a Refund of Unincorporated BusinesS
Taxes under Article(sJ 23 of the
Tax Law for the (Year(s) 1966. :

ATFIDAVIT OF },IAItING
OF }|OTICE OT DECISTON
BY (CERTTFIED) ttalt

State of New York
County of Albany

I { f nnWi l son rbe lngdu l ysworn ldeposesandsays tha t

she is an employee of the Department of Taxation and Financer over 18 years of

ager and that on the 19th tlay of ilune , L9 72, she served the wlthln

Notice of Decision (or Determlnatlon) by (eertlfied) mall upon GRE@RY & SONS

(representatlve of) the petitt.oner in the wlthin

proceeding, by enclosing a true copy thereof in a seeurely sealed PostPald

wrapper addressed as follows: Gregory & Sons
54 Pine Street
New York, New York 10005

and by deposlting same enclosed in a postpatd properly addressed wraPper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Office Deparfirent withln the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representatl've

of) petltlone.r hereln and that the addreos set forth on said wraPPer ls the laat

known address of the (repreeentatlve of the) petitloner.

Sworn to before rne this

l-9th day of ilune ,1972
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STATE OF NEI.] YORK
STATE TAX COMXISSION

ln the Matter of the Petition
:

of

GREGORY 6. SONS
:

For a Redeterrnination of a Deficlency or
a Refund of Unincorporated. Business:
Taxes under Articfe(5) ZZ of the
Tax Law for the (Year(s) 1966 :

AFT]DAVIT OT MAITI}IG
OF NOTICE OT DECISION
BY (CERTIFTED) HArt

State of New York
Countv of Albany

Lynn Wilson , belng duly swornl deposes and 3ay8 that

she is an employee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 19th day of ;Iune , L9'l2t she served the wtthln

Notice of llecision (or Determination) by (eertified) mall upon STEPHBI F. SCHWARTZ

c/o WEIL, GOTSHAL & (representatlve of) the petitioner in the wlthin
IUANGES

proceeding, by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follo,s: iiittEfu:'":i:il3ltL *,,n""
767 Fifth Avenue
New York, New York lOO22

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the Unlted States Post 0ffice Department withln the State of New York.

That deponent further says that the said addressee ie the (representative

of) petitione.r hereLn and that tbe address set forth on sald wraPPer ig the laat

known address of the (repreeentatlve of the) petitloner.

Sworn to before nre this

19th day of June , L9 72



STATE OF NEW YORK.

STATE TAX CoinilsstoN

N O R M A N  F ,  G A L L M A N ,  A C T I N G  P R E S I O E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Enc.

Verlf truly yours,

/'^/41//^r/f
Itrtnl f. Cl|Dc

HEARING OFFTCER

rooot

DEPARTMENT OF TAXANOru AND FINANCE
EUILDING 9, ROO,| 2l4A

STATE CAXPUS
Al3AilY. trl. Y. t2lt6

AREA COOE 5I8

4 5 7 - 2 6 5 5 , 6 , 7

;;lllf Albany, New york

rhil ltr lt?f

eWr * l$m
f{ }SDr *ffi
!r ftrt, kr f{*.

*H';nr
Please take notice of the filtffiof the state Tax commission Eil16Gd herewith.

P1ease take further notice that pursuant to
se9tio1J") 

mr of the Tax Law, any
proceedl_ng in court to review an adverse deci_
sion must be commenced within t mttffrom the date of this notice.

Any inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or eoncerning any other matter relative
hereto T?y be addressed t; the undersigned.
These wil l be referred to the proper pirty for
rep1y.

STAT! ? l t  couxrsgrox

r{EAilte Ultt

EOTAFD ROOK

rlc i t lAtV rO
coMMl! ' |Of ,

ADDttSt Yout TEPLY tO

Petit ioner'
Law Bureau

Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion :

o f ;

GREGORY&SONS :  DECTSION

for a Redetermination of a Deficiency or :
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for :
t he  Year  1966-

'Jahn R.  Atwel l ,  Rober t  D.  Anto l in i ,  Andrew M. Blum, et  a l ,

individually and copartners d/b/tt the firm name and style of Gregory

& Sons,  f i led a pet i t ion under  sect ion 722 and 689 of  the fax Iaw

for the redetermination of a deficiency in unincorporated business

tax under Art icle 23 of the Tax Law for the Year L966. A hearing

was held on October  28,  1970,  dt  the of f ices of  the State Tax

Commission, 80 Centre Street, New York City,before Nigel G. Wright,

Hear ing Of f icer .  Stephen F.  Schwartz ,  Ese.  o f  Wei l ,  Gotshal  &

Mangesappea red fo rpe t i t i one r .EdwardH .Bes t ,Esq . (F ranc i sX .
{

Boylan, Esq. of Counsel) appeared for the Income Tax Elureau. The

record of said hearing has been dul-y examined and considered.

rSSUE

fhe issue in this case is whether the gain from the sale of

a stock exchange seat, nominally owned by a partner in Gregory & Sons,

is taxable to Gregory & Sons for purposes of the unincorporated

business tax-

FINDINGS OF FACT

I .  Gregory & Sons began business in 1939 as Bonner & Gregory.

I t  has been known by i ts  present  name s ince October  1966.  I t  does
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a g'eneral stock brokerage business and trades in securit ies for i ts

ov/n account. Subsequent to the sale of the stock exchange seat

here in issue the f irm had f inancial- dif f icult ies and was suspended

under Art iele 13 of the Constitut ion of the New York Stock Exchange

and is now in the hands of a liquidator appointed by the New York

Stock Exchange.

2. Mr. Henry Townsend became a general partner in the f irm in

1939. At that time he owned a seat on the New York Stock Exchange

which he had purchased entirely wittr his ovrn funds. While a general

partner he acted as a f loor broker on the f loor of the New York Stock

Exchange. Mr. Townsend sold this stock exchange seat on December 8,

1966, through the off ice of the Secretary to the Exchange to a person

having no connection with the f irm. He received the proceeds of the

sale directly from the purchaser. He ceased to be a general partner

on January I,  L967, but has continued on as a l imited partner.

3. A "seat" on the New York Stock Exchange is a membership in

such Exchange which membership entitles the owner to admission to

the f loor of the Exchange where faci l i t ies are maintained for the

buying and sell ing of securit ies. Such memberships are l imited in

number by the Exchange. This membership is both a personal privi lege

and a property r ight obtained by election by the Board of Governors

of the Exchange, and the purchase of a former memberrs r ight of

membership. The admission to the f loor is a personal- privi lege of

the member and, except in rare instances, cannot be assigned or

delegated.

4. The rules of the New York Stock Exchange provide, in part,

as fol lows: A member of the Exchange can enter into a partnership
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only i f  his partners are also members or i f  they agree to become

"all ied"members of the Exchange. The partnership is then considered

a "member organizat ion" .  I t  is  mandated that  a  member must

"speci f ica l ly  agree. . . . that  he contr ibutes the use of  h is  membership

to the organization and that, insofar as may be necessary for the

protect ion of  credi tors  of  the organizat ion. . . . the proceeds of  the

transfer of his membership shaLl be an asset of the member organi-

zat ion" .  (Rule 3L4.20) .  A1I  f loor  commiss ions must  be for  the

accoun t  o f  t he  f i rm .  (nu1e  314 .24 ) .

5. When Mr. Townsend became a partner he agreed to contribute

to the f irm the "use" of his seat on the New York Stock Exchange

and not to dispose of the seat while he was a general partner. The

firm would pay any assessments relating to the seat except with

respect to any "gratuity fund" the rights to which were reserved

to Mr. Townsend. The proceeds of such seat were deemed an asset of

the f i rm "as far  as is  necessary for  the protect ion of  credi tors" .

He a lso made a cash contr ibut ion to  capi ta l .  In  re turn he was to

receive a four percent interest in the profi ts of the partnership

and an amount characterized as "interest" at the rate of f ive percent

annually computed on the value of his stock exchange seat as deter-

mined by the average market price for the sale of such seats for

each three-month period.

6.  The def i .c iency not ice is  dated October  28,  I97O, drrd is  in

the  amoun t  o f  $4 ,704 .40  p lus  i n te res t  o f  $997 .94  fo r  a  to ta l  o f

$5,7O2.34.  A net  operat ing loss carryback was a l lowed by the Income

Tax Ehrreau at the hearing, and the deficiency in issue is hereby

acco rd ing l y  reduced  to  91 ,182 .77  p lus  i n te res t .



-  t , ' t  '  
_ '  ' .

4

CONCLUSIONS OF I,AW

The proceeds from the sale of the seat are subject to tax.

Such proceeds are inc luded in  gross income under  sect ion 705 (a)

of the Tax Law either as "gain from any property employed in the

business" or as income incl-udible for federal income tax purposes.

The income here in guestion must be considered to be f irst income

of the partnership and then as an income distr ibution to the partner

who is the nominal owner of the seat rather than as the direct

income of the nominal owner alone. The petit ioner argues that the

income is not the income of the partnership on the grounds that the

stock exchange seat here in guestion had been merely " loaned" or

" leased"  to  the par tnership.  But  th is  is  not  the case.  The deter-

minat ion of  whether  the asset  here in  guest ion is  to  be character ized

as a loan or a lease on the one hand or as a capital contribution

on the other hand is to be made bv the same criteria which obtain

for debt-eguity cases involving shareholders and their corporations.

(Hambuechen (L964)  43 U.S.  Tax Ct .  90 at  100-102, '  Stanchf ie ld  U.S.

Tax  C t .  memo  dec .  1965  No .  305 ) .

Under the case law concerning the debt-eguity dist inction, i t

is relevant to consider the extent to which the al leged loans "bear

a substant ia l  r isk  of  the enterpr ise and l ike r isk  capi ta l r  dr€ t ied

up indefinitely with the success of the venturen and whether the

alleged loans are "subordinate to those held by outsiders or whether

they specify a relatively f ixed date upon which the creditor may

demand a def in i te  sum regard less of  the prof i ts  earned"  (Nassau

Lens  Co .  v .  C . f  .R .  308  Fzd  39  a t  47 ' ) ,  Under  these  c r i t e r i a  ' y ' '
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and those of other federal cases, the stock exchange seat here in

guest ion is  proper ly  considered to  be par t  o f  the capi ta l  o f  the

partnership. I t  fol lows that the income therefrom is the income

of  the par tnership.

DECISION

The pet i t ion is  granted and the def ic iency is  restated to  be

$1,182.77 as found in  paragraph s ix  and as restated the def ic iency

is  af f i rmed together  wi th  such in terest ,  L f  dr i l r  as may be due

under  sect ion 684 of  the Tax Law.

DATED: Albany, New York
r)y-u_ /7, /?7t_ ,
(/

STATE TAX COMMISSION

COMMISSIONER

COMMISSTONER


