
STATE OF Nf,W YORK
STATE TAX COMXISSION

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business 3
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s) 19fEeS1964 and

AFFIDAVIT OF ilAILI}IG
oF NoTlcE 0r DEcrstolf
BY (CERTIFIED) I,IAIt

State of New York
County of Albany

Rae Zimmerman belng duly sworn, dcposes and says that

she is an enployee of ttre Department of Taxation and Financer over 18 years of

age, and that on the 3rd tlay of May , L9 72'- she served the wlthln

llotice of l)'ecision (or Deterrnlnation) by (eertified) mall upon

Jerry L. Gordon (representatlve of) the petitl.oner in the withitt

proceedingr by encloslng a rrue copy thereof in a seeurely sealed postpald

wraPPer addressed as follows: Jerry L' Gordon
4 Martin Court
Great Neck, New York

and by deposlting same enclosed in a postpaid properly addressed mrapper ln a

(post office or official depository) under the exclusive care and cuetody of

the United States Post 0fflce Departnrent withln the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representatlve

of) petttloner herein and that the addrees set forth on said uraPPer ig the laat

known address of the (representatlve of the) petitloner.

ln the l'latter of

of

;'ERRY L.

the Pet i t ion

GORDON

Sworn to before me this

3rd daY of May , L972.



STATE OF }IEW YORK
STATE TAX COM}IISSION

In the llatter the Pet i t ion

GORDONJERRY
AFTIOAVIT OF }IAIIING
oF xoTrcE or DECIStoil
BY (CERTTFTED) l{alt

For a Redetermination of a Defielency or
a Refund of UNINCORPORATED BUSINESS :
Taxes under Art icle(s) 23 of the
Tax law for the (Year(s)1963, L964 * :

1965

State of New York
County of Albany

Rae Zimmennan , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 3rd tlay of May , L9 72t she served the wlthln

Notice of l)'ecision (or Determlnation) by (eertified) mall upon

David Segal, Ese. (representatlve of) the petitl.oner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed PostPald

wrapPer addressed as follot{s: David Segal, EsQ.
Handler, Kleiman & Sukenik
233 Broadway

and by deposttlng same enclosed $FE te#Fad[pYoperty addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited States Post Offlce Department withln the State of New York.

That deponent futther says that the said addressee is the (representatl've

of) petttioner herein and that the addrees set forth on sald wraPPer is the laat

known address of the (representatlve of the) petitloner.

of

of

L .

Sworn

3rd

to before me this

day of May , L972.
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STATE OF I.IEW YORK
STATE TAX COMXISSION

ln the l'latter

JERRY

the Pet i t ion

GORDON

of

of

L .

For a Redetermination of a Deficiency or
a Refund of Unincorporated Business:
?axes under Art icle(s) 23 of the
Tax Law for  the (Year(s) t963,LUZ1A & :

State of New York
County of Albany

Rae Zimmerman , being duly sworn, dcposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the3s6 tlay of May , 19 72 she served the wlthln

Notice of Decision (or Determination) by (eertified) mall upon

Pincus Iseson, C.P.A. (representatlve of) the petit t .oner in the wlthin

proceedingr by enctoslng a true copy thereof in a seeurely sealed postpald

wrapper addressed as rorlows: iil";:"i=;;:;'ri;It'
New York, New York

and by deposltlng s€rme enclosed in a postpaid properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Offlce Departnrent withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petltloner herein and that the addreas set forth on sald ri?aPPer ie the laat

known address of the (repreaentatlve of the) petitioner.

New York, New York

to before me this

day of May '  L%2.

AFFIDAVIT OF I.IAIIING
OF HOTICE OF DECISTON
BY (CERTTFTED) l{art

Sworn

3rd
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STATE TAX COMMISSION

N O R M A N  F .  G A L L I ' I A N ,  P R E S I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROO,I2t4A

STATE CAMPUS
ALBANY, N. Y. l22n

AREA COOE 518

457 -2655 ,  6 ,  7

Altl lgr Albanyl New York

rry t, lgtt

3TATE TAI COMMtSSTON

t{lAlrle uillt '

EOTARO ROOK

TECIE?AIY 'O
c0MMlst tora

A0Dtl99 YOUi iEPLY TO

ilrrqy &. (bsdto
e r.tlftla ffirt
Or.rt [ucrfu ;6rr Xbrt

DGilt llr. Srdnnr

Please take not ice of the Dael, f iOn of
the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )

| t t  of  the Tax Law any Proceeding
in court  to review an adverse declsion must be commenced
within {  mntl f f  af ter the date of this not lce.

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t lng  here to  may be
addressed to  the  unders iqned.  These w iJ l  be  re fe red
to the proper party for reply.

n g  O f f i c e r

cc  Pet i t lonex '  s  Representa t ive
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Petit ion

o f

.fERRY L. GORDON

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the  Years  1963 ,  1964  and  1965 .

DECTSTON

Petit ioner, i lerry L. Gordon, has f i led a petit ion for redeter-

mination of deficiency or for refund of unincorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years 1963,  L964 and 1965.

(Fi le r: lo. 46OO574L). A formal trearing was hel-d before Paul B. Coburn,

Hearing Off icer, dt the off ices of the State Tax Commission, 80 Centre

Street ,  New York,  New York,  or r  Ju ly  13,  1971 at  2235 P.M. Pet i t ioner

appeared by David Sega1,  Esq. ,  and p incus Iseson,  C.p.A.  The Income

Tax Bureau appeared by Edward H. Best, Esg., (A1bert i I .  Rossi, EsqJ.2

o f  Counse l ) .

ISST.'ES

r .  Did pet i t ioner ,  . fer ry  L.  Gordon's ,act iv i t ies in  managing

real  estate dur ing the years 1963,  L964 and 1965 const i tu te the

carrying on of an unincorporated business?

II. Did the statute of l imitations bar the issuance of a Notice

of Deficiency for unincorporated business tax due for the years 1953,

L964 and 1965 against petit ioner, Jerry L. Gordon?

IfI.  Did petit ioner, i lerry L. Gordoru have reasonable cause for

fai l ing to f i le unincorporated business tax returns for the years

1963 ,  1964  and  1965?

.-\
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FINDINGS OF FACT

1. Petit ioner, Jerry L. Gordon, and his wife f i led New York

State income tax resident returns for the years L963, L964 and 1965.

He did not f i le New York State unincorporated business tax returns

for  sa id years.

2. On i luly 28, 1969 the Income Tax Bureau issued a Statement

of Audit Changes against petit ioner, Jerry L. Gordon, imposing

unincorporated business tax upon the income received by him from

his activit ies in managing real estate during the years 1963, L964

and 1965. It  also imposed a penal-ty in the sum of $547.40 for

fai lure to f i le unincorporated business tax returns for said years.

In accordance with the aforesaid Statement of Audit Changes, i t

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $3 ,315 .73 .

3.  Dur ing the years 1963,  1964 and 1965,  pet i t ioner  i ler ry  L.

Gordon, together with his father and mother, were the only stock-

holders of f i f teen corporations which owned commercial real property.

He was an off icer and director of al l  of the corporations. He

managed the propert ies owned by the corporations. He received manage-

ment  fees f rom the var ious corporat ions to ta l ing $33,950.00 in  1963,

$22 ,987 .5O in  1964  and  $27 ,4OO.OO in  1965 .  The  compensa t ion  tha t  he

received was based upon a percentage of the rentals. He received

no other remuneration from the corporations for his services. Federal

and New York State income taxes and social security tax were not

withheld by the various corporations from the compensation paid to

him. He did not manage any properties other than those owned by

the corporations. IIe did not advert ise or have any l ist ings as a
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manager of real estate. He did not have any business expenses as a

manager of real estate as al l  expenses were paid by the respective

corporations. The corporations did not exercise any substantial

control or supervision over ..his managiement activit ies or techniques.

4. Petit ioner, Jerry L. Gordon, was not aware at the t ime that

he f i led his personal income tax returns for the years 1963, 1964

and 1965 that he was also required to f i le unincorporated business

tax returns reflecting the unincorporated business tax on his net

income from managing real estate for said years.

5. On his 1963 personal income tax return, petit ioner, Jerry L.

Gordon, l isted his income from managing real estate as "other manage-

ment commissions". On his 1964 and L965 personal incone tax returns

he l ist6d his income from managing real estate as "other sourcesr'.

coNcl,usroNs gF LAw

A. That the income received during the years L963, L964 and

1965 by petit ioner, Jerry L. Gordon, ds fees for the management

of the real estate interests of corporations in which he was a stock-

holder constituted receipts from his regular business of real estate

management and not income received as an owner, lessee or f iduciary

of real estate as he was not the owner, lessee or f iduciary of the

corporate propert ies in accordance with the meaning or intent of

sect ion 703 (e)  o f  the Tax Law.

B. That the income received during the years 1963, 1964 and

1965 by petit ioner, Jerry L. Gordon, as fees for the manaEement of

the real estate interests of corporations in which he was a stock-

holder constituted receipts from his regular business of real estate
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management and not compensation received as an employee exempt from

the imposit ion of the unincorporated business tax in accordance

with the meaning and intent of section 703 (b) of the Tax law.

C.  That  the aforesaid act iv i t ies dur ing the years L963,  L964

and 1965 of petit ioner, ,Jerry L. Gordon, constituted the carrying

on of an unincorporated business and his income derived therefrom

vras subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax law.

D.  That  s ince pet i t ioner ,  Jerry  L.  Gordon,  fa i led to  f i le

New York State unincorporated. business tax returns for the years

1963,  1964 and 1965,  the Not ice of  Def ic iency,  a l though issued

more than three years after the dates prescribed for the f i l ing

of such returns, is not barred by the statute of l imitations in

accordance with the meaning and intent of section 583 (c) (1) (A) of

the Tax l"aw. A statement on his 1963 personal income tax return

l ist ing the income in question as "other management commissions"

and on his L964 and 1965 personal income tax returns l ist ing the

income in question as "other sources" does not constitute the

fi l ing of an unincorporated business tax return for said years.

E. That petit ioner, Jerry L. Gordon, did not have reasonable

cause for fai l ing to f i le unincorporated business tax returns for

the years 1963,  L964 and 1965 s ince ignorance of  the law is  not

considered reasonable cause and therefore a penalty pursuant to

sect ion 685 (a)  o f  the Tax Law was proper ly  assessed.



F. That the Petit ion

Not ice of  Def ic iency issued

5

of .Terry L. Gordon is denied and the

July  28,  1969 is  susta ined.

DATED: Albany, New York

u /

STATE TAX COMMISSION

,ry
COMMISSI

SSIONER

COMMISSIONER


