
STATE OF I{Eh' YORK
STATE TAX COM}IISSION

In the ilatter of the Petitlon

of

DANIEL GIJADSTONE
:

For a Redetermination of a D,efieiencv or
a Refund 6f Unincorporated Busiriess.

APFIDAVIT OF HAIII}IG
OF XOTICE OF DECISION
BY (CEnTTFTED) r{AIr

Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) L962 and 3

1  q A ?

State of New York
County of Albany

Lynn Wilson r belng duly swornl depoees and caye that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 4th day of April , L972, she selived the wlthln

Notice of Decision (or Determination) by (certtfied) maIL r.rpon DASTIEL GLADSTONE

(representatlve of) the petitloner in the wlthin

proceeding, by eneloslng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Iur. Daniel Gladstone
25OL Harbor Lane
Bellmore, New York

and by deposlttng sane errclosed in a postpald properly addressed nrapper ln a

(post offlce or official deposltory) under the exclusive care and cuetody of

the llnited States Poet Offlce Departnent withln the State of Nen York.

Ttrat deponent further saylt that the sald addreesee ie the (representatlve

of) petttLoner herel.n and that the address eet forth on said rrapper 1g the lact

known address of the (repreeentatlve of the) petltloner.

Sworn to before rne this
q

(4th day of April ' Ln2. 
4 rl, . t 2/z/l*;

Y'ir(zz-d-,,. = ' (



STATE OF I{EW YORK
STATE TAX COM}IISSIOII

In the Matter of the Petltion

AFFIDAVIT OF ilAItIIIG
OF IIOTICE OF DECISIOII
BY (CERTTFTED) r{AIr

of
:

DANIEL GI,ADSTONE
:

For a Redetermination of a Deflciencv or
a Refund of Unincorporated Busiriess.
Taxes under Article(s) 23 of the
Tax law for the (Year(s) L962 and :

State of New York
County of Albany

Lynn Wilson r belng duly sworn, depoees and saye that

she is an employee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 4th day of April ,  L972, she served the wlthln

Notice of Decision (or Deternination) by (certlfied) maLl upon SIDr\IEY II. COIIE$[,

E S Q . (representatlve of) the petitloner ln the wlthin

proceedin$r by encloeing a true copy thereof in a securely sealed postpald

wrapper addressed as follors: Sidney II. Cohen, Esg.
10 East 40th Street
New York, New York 10036

and by deposttlng sane errclosed in a postpald properly addressed wrapper ln a

(post office or offlcial deposltory) under the exclusive care and cuctody of

the tlnlted States Post Offlce Departnent wlthln the State of lfew York.

Ttrat deponent further says that the sald addressee ie the (representatlve

of) petttloner herel.n and that the address set forth on sald wrapper ls the lart

known address of the (repreeentatlve of the) lntltloner.

Sworn to before me thls

, L9'72.
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P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )

1111 of the Tax Law any Proceeding
if i -court  to revlew an adverse declsion must be commenced
within {  mtfu after the date of this not ice.

Any inquir ies concerning the computat ion of tax due or
re fund a l lowe.d  in  accordance w i th  th is  dec is lon  or
concern ing  any  o ther  mat te r  re la t lng  here to  may be
addressed to  the  unders igned.  These w i - l l  be  re fe r red
to the proper party for reply.

Very  t ru ly  yours t

luf l. Gfir!
Hear ing  Of f i cer

cc  Pet i t loner '  s  Representa t ive
Law Bure!u
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STATE OF NEW YORK

STATE Tru( COMMISSION

In the Matter of the Petit ion

o f

DANIEL GI,ADSTONE

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for the Years L962 and 1963.

DECISION

Petit ioner, Daniel Gladstone, has f i led a petit ion for redeter-

mination of deficiency or for refund of unincorporated business tax

under Art icle 23 of the Tax Law for the years L962 and 1963.

(r i le uo. 24277545). A formal hearing was held before Paul B. Coburn,

Hearing Off icer, dt the off ices of the State Tax Commission, 8O Centre

Street ,  New York,  New York on August  18,  L97L,  dt  9z2O A.M. Pet i t ioner

appeared by Sidney H. Cohen, Esq. fhe Income Tax Bureau appeared by

Edward  H .  Bes t ,  Esq . ,  (A lbe r t  J .  Ross i ,  Esg . ,  o f  Counse l - ) .

ISSUE

Did  pe t i t i one r ,  Dan ie l  G lads ton€ ' s ,  ac t i v i t i es  as  a  sa les

manager for Iron Art Corp. during the years L962 and 1963 constitute

the carrying on of an unj-ncorporated business?

FINDINGS OF FACT

1. Petit ioner, Daniel Gladstone, and his wife f i led Ne\,t York

State income tax resident returns for the years L962 and 1953. He

did not f i le New York State unincorporated business tax returns for

sa id years.
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2.. on July 28, L969, the Income Tax Bureau issued a Statement

of Audit Changes against petit ioner, Daniel Gladstone, imposing

unincorporated business tax upon the income received by hirn from his

business activit ies during the years L962 and 1963. It  also imposed

a penalty of $L56.22 for fai lure to f i le New York State unincorporated

business tax returns for said years. In accordance with the aforesaid

Statement of Audit Changes, i t  issued a Notice of Deficiency in the

sum o f  $L ,OO2 .2g .

3. During the years 1962 and 1963 Iron Art Corp. was engaged in

the retai l  sale of iron rai l ings. It  would advert ise i ts product in

ne\^rspapers. salesmen would be sent to customers vrho called in response

to the advert isement. I f  a sale was made, the corporation would then

instal l  the iron rai l ings. The salesmen r ' t tere paid on a conunission

bas i s .

4. During the years 1962 and 1963 petit ioner, Daniel cladstone,

was the sales manager for Iron Art Corp. It  was the only f irm for

vrhom he rendered services. He hired, trained and f ired salesmen. He

directed customer cal ls to various salesmen. He placed the advert ising

with Lhe newspapers. He checked on whether or not salesmen sold jobs

and whether or not they were honest. He was in charge of sixteen

salesmen. He reported directly to Mr. Sachs the owner of the company.

He  genera l l y  worked  f rom 9 :00  A .M.  to  5 :O0  o r  6 :00  P .M.  a t  t he

corporat ion 's  of f ice.  The corporat ion suppl ied h im wi th  an of f ice

and a secretary. On various occasions he would go to customers with

the salesmen in order to help train them. He also maintained an
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off ice in his home which he used principally to make telephone calls

to arrange appointments for the salesmen with customers who could

not be reached during the normal working day.

5.  Dur ing the years J-962 and 1963,  pet i t ioner ,  Danie l  Gladstone,

was not  pa id by l ron Ar t  Corp.  on a commiss ion basis .  He received

as compensation S250 or $300 a week plus a year end bonus and the

payment of the monthly palzments due to a bank on his autornobile. He

was al lowed vacation and sick leave. No deductions were made by the

corporation for Federal and New York State income taxes or social

security tax from the compensation paid to him. He was not reimbursed

for any business expenses he incurred. He deducted these expenses

on Schedule ,Crr of his f ederal income tax returns.

CONCLUSIONS OF LAW

o A. That the income received by petit ioner, Daniel Gladstone,

from lron Art Corp. during the years L962 and 1963 constituted compen-

sation as an employee exempt from the imposit ion of the unincorporated

business tax in aecordance with the meaning and intent of section 7O3 (b)

of the Tax Law.

B.  That  the pet i t ion of  Danie l  Gladstone is  granted and the

Not ice of  Def ic iency issued July  28,  L969 is  cancel led.
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DATED: Albany, New York
/ a ' , tOrd 4 trze'

STATE TA>( COMMISSION

h^"m. \c*

ISSIONER

COMMISSIONER


