
STATE OF NEI{ YORK
STATE TAX COIOIISSIO}I

In thc l,lattcr of the Petltlon 
.

of

RICIIARD GAIIZ :

t
For a Redctermlnatlon of a lleffciency or
a Refirnd of Unincorporated Businesst
Taxee under Arttcle(s) 23 of the
Tax Iaw for the (Year(s) L964, 1965 & 1966

AFFIIIAVIT OT }IAil,IilC
OF HOTICE OT DECISIoX
8|Y (CERTTFTED) Xrr,

State of lfen York
County of Albany

Martha Funaro r belng duly awornl depoees and eayr that

she is an employee of the llepartnent of Taxatlon and FLnenccr ovcn 18 yeare of

ager and that on the 2nd, day of August , L972 r 8hc rcrvcd thc wlthln

lfotice of Decislon (or Deterninatton) by (ccrtiffed) naLL upon Richard Ganz

(relreaentatlve of) the petittoner tn thc rlthln

proceedlngl by encloalng a true copy thcreof ln a seeurely acaled portpaid

rrrapper addreeged ag follows: Richard Ganz
1501  N .E .  191s t  S t ree t
North Miami Beach, Florida 33162

and by depoetting eame enclosed ln a postpald pnopenly addresscd rrapper ln a

(post offlce or offl.clal. delnsitory) under the exclugivc care end eurtedy of

the llnlted States Post Offlce Departlcnt wtthln the 9tate of lfer lork.

firat deponent further Bayo that the cald addrearee te thc (rcpreecatatlve

of)'petltloner hereln and that the addrecc eet f,orth on eald rrappcr 1r the Lart

lcnora addrese of the (repreaentatfvc of thc) Irctittoner.

Srorn to before ne this



STATE OT f,ET YORK
STATE TAX COIOIISSIOTT

In thc llatter of the Petltlon

of

RICHARD GA}IZ

3
For a Redctetofnatl,on of a lleflciency or
a Refirnd of Tlnincorporated Business r
?axes under Artfcfe(J) ZS of the
Tax law for the (Year(s) L964, 19.65 &:1966

IfFIDAVIT OF IOII,,ilc
or mfrcD or DEcIr9Iox
r" ,r,ortrrDD) HrrL

State of l{ery York
Gounty of Albany

Martha Funaro r belng duly arornr depoaes and eayt that

she is an employee of the Departnent of Taxatlon and Flnenccr ovcr 18 yeata of

agel and that on the 2nd day of August , L972 r shc rervcd the wtthh

Iotlce of lbcielon (or Deterrrlnatlon) by (ccrtlfted) nall upon Samuel Rubin, C.P.A.

(repreeentatlve of) the petltloner tn thc rlthtn

proceedingr by errclocLng a tnre copy thereof Ln a securely eeal.ed poetlntd

rrapper addrcssed as follors: Samuel Rubin, C.P.A.

333#3:3#:, 
n*3fi"o"rsey 

07o7s
and by depoetting eme enclosed in a poatpeld properly addreeccd rrapper ln a

(post offlce c offlclal delnsttory) under the excluslvc care end curtody of

the tlnlted States Poet Offlce Departncnat wlthln the State of lfo lork.

Ttrat deponeut frrther sayE that the cald addreasee ts thc (rcpresertative

of) petitioner hereln and that the addrcsc eet forth on rald rrrpp€r 1r the Lart

knom addreae of the (regneeentatlvc of thc) pctltlmer.

Sworn to before ne thLs



STATE TAx COtrnvilSStON

N O R M A N  F .  G A L L M A N ,  A C I I N G  P R E S I O € N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc.

cc :  Pe t i t i one r '
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOi 2I4A

STATE CAIIPU3
AltAtrtY. il. Y. t2216

AREA COOE 518

457 -?655 ,  6 ,  7

frilf Albany, New York

Verff truly yours,

3lat l  t l r  coMMtsglol l
t |E^irx6 ux| l

EOTARD ROOK

iECiETARY TO

c0MMtgt ro r {

AODig3T YOUR iEPLY TO

*f,n$ lr ll?l

llfrm{ {lrn;
rtsl l*t, llr* ftildt
nilfr ffnL lr*n tlse{ilr tll.tt
s|lr k. {hlr

Please take notice of the ffi!il
of the State Tax Commission ei icfosea hererri th.

Please take further notice that pursuant to
section(s) ?l l t  of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { h!*f
from the date of this notice.

1nV inquiries concerning the compulation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
repIy .

W"r/,,LVfh
:|,trt C. *l$t

HEARING OFFTCER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

RICIIARD GAIiIZ

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years L964,  1955 and L966.

DECISION

\

Richard Ganz f i led a petit ion pursuant to sections 722 and 689

of the Tax Law for a redetermination of a deficiency issued under

date of January lB, L97I, for the taxable years 1964 and L966 and

for refunds for the taxable years 1965 and L966 of unincorporated

business taxes under Art icle 23 of the Tax Law.

A hear ing was held on october  15,  L97L and on May 15,  L972,

at the off ices of the State Tax Gommission, 80 Centre Street, New York

Ci ty ,  before Nigel  G.  Wr ight ,  Hear ing Of f icer .  Samuel  Rubin,  C.P.A.

represented petit ioner, who did not appear himself. Edward H. Best,

Esq.  (Francis  X.  Boylan,  Esq. ,  o f  Counsel )  represented the Income

Tax Bureau.

The reeord of said hearing tras been duly examined and considered.

ISSUE

Tkre issue in this case is whether an outside salesman is. subject

to unincorporated business tax. and, i f  he is, whether some of his

income is  a l locable to  other  s tates.

FINDINGS OF FACT

1. Mr. Ganz represented ttrree companies, each on a commission

basis, during the taxable years in question: I lenry, Leonard & f lromas,

Inc.  o f  Greensboro,  Nor th Caro l ina,  d is t r ibutors of  "Dr .  Grabow's

Pre-Smoked Pipes", which accounted from one-half of two-thirds of

petit ioner's commissions, and which withheld taxes and social security
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on a weekly draw against commissions of $180.00 a week, and reported

the remainder of the compensation on a Federal Form 1099; Missouri

Meerschaum Company of Washington, Mj-ssouri,  manufacturers of "Missouri

Meerschaum" corn cob pipes, which accounted from one-third to one-half

of petit ioner's commissions, and which withtreld no taxes; and l i l i iz

Manufacturing Co., a division of Eastern Briar Pipe Co., of Brooklyn,

New York, dist,r ibutors of pipe accessories, which accounted for only

about two or three percent of petit ioner's commissions and which

withheld no taxes.

2. Mr. Ganz covers a terri tory of Metropoli tan New York, New

Jersey, Pennsylvania, Delaware, Maryland, the Distr ict of Columbia,

and West  Vi rg in ia .

3. I4r. Ganz incurs expenses, mostly for travel, equal to about

one-f i f th of his commissions, none of which is reimbursed.

4. The petit ioner did not appear at the hearing and there is

no evidence in the record of the detai ls of his tr ips or eonvention

attendence or required reports. Letters from each of his three

principals claim that each had direction and control but such state-

ments are eonclusory.

5. Ttre petit ioner fai led to f i le an unincorporated business tax

return on advice of his representative.

6. The deficiency dated January 18, I97L, is in the amount of

$1 ,960 .66  aga ins t  wh ich  a  c red i t  o f  $309 .74  i s  app l i ed  fo r  a  ba lance

due  o f  $L ,65O.92 .  Th i s  i nc ludes ,  f o r  L964 ,  un inco rpo ra ted  bus iness

taxes in  the amount  of  $1,190.77 p lus in terest  o f  $41f .40 and a penal ty

(under section 685 (a) of the Tax Law for fai lure to f i le a return) of

$297 .69  fo r  a  to ta l  o f  $1 ,899 .86 .  Fo r  1965 ,  a  co r rec t  t ax  i s  compu ted

in  the  amoun t  o f  $1 ,147 .10  and  because  $1 ,388 .05  was  pa id  w i th  the

return,  a  refund of  $240.95 p lus in terest  o f  $68.79 for  a  to ta l  o f

$309.74 has been computed and al lowed in the computation of the
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deficiency. The petit ioner requests refund of t tre entire amount

pa id  o f  $1 ,388 .05  fo r  L965 .  Fo r  L966 ,  a  de f i c i ency  i s  asse r ted

o f  549 .6L  p lus  i n te res t  o f  $11 .19 ,  f o r  a  to ta l  o f  $60 .80 ,  o f  wh ich

$35.43 p lus appl icable in terest  is  personal  income tax,  which is

not  contested,  and $14.18 p lus appl icable in terest  is  un incorporated

business tax, which is contested. TLre petit ioner also requests

refund of  $1,095.30,  the amount  of  un incorporated business tax paid

with the return.

CONCI,USIONS OF I,AW

Whi le  the issue is  a  c lose one,  a t  least  wi th  respect  to  the

one principal, I lenry, Leonard & Thomas, there is not suff icient

evidence on the part of the petit ioner to carry the burden of proof

that he is subject to direction and control and is an employee.

There is, furttrermore, rro evidence that, petit ioner maintains an of f  ice

outside of the State, so as to be entit led to an al location. Itrowever,

the penalty wil l  be waived since petit ioner rel ied upon advice which

was not total ly unreasonable. The petit ion is, therefore, granted

solely for the waiver of pienalty and is otherwise denied. Any refund

is denied. fhe d.eficiency, wittrout penalty, is aff irmed and is due,

together with such further interest as may be due under section 684 of

the Tax Law.

DATED: Albany, New York

O'.q-^-i J, /?7-2,
0

STATE TAX COMMISSION

fr--.*--rn"a,<h.F?
COMMISSIONER



raffi
STAT E TAX COt\,ltUlSS|ON

N O R M A N  F .  G A L L M A N ,  A C T t | t G  p R E S t D E X t

A .  S R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, R@I{ 2I{A

STATE CTXPUT
At3AlrtY. t{. Y. t2226

AREA CODE 5 I8

457 -2655 ,  6 ,7

Dated: Albany, New York

August  2 ,  L972

Richard Ganz
1501  N .E .  191s t  S t ree t
North lvliami Beach, tr'lorida 33162

Dear lvlr. Ganz :

Please take notice of the DECISI@{
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s)  722 of  the Tax Law,  any
proceeding in court to review an adverse deei-
sion must be commenced within 4 Ivlonths
f rom the date of  th is  not ice.

Any inquiries concerning the computation of tax
due or refund al lowed in aeeordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
T'hese wil l  be referred to the proper party for
repIy .

Very truly yours,

3lat !  t4r  connrsstol

xEAtrx6 utrT

EOUARD ROOK

slciETAiY to
coMtr tt3tox

A00lE33 YOUi iEPLY T0

Enc.

cc :  Pe t i t i one r '
Law Bureau

%rJr|ry{
Nigel G. Wright
HEARTNG OFFTCER

Representative
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MEMORANDT'I4

TO: l4r. Louis Etl inger, Chief, Review (tr i t
Att:  Floyd Worden
Income Tax Bureau
Room LO4, Building #B

FROM:
Hearing Unit
Room 2I4A, Building #9

RE: lichard Ganz
1501  N .E .  19 l s t  S t ree t
No.  Miami  Beach,  FIa.  33L62

DATEz 8/2L/72

SOCIAL SECT'RIIY NO.

Please advise as to the last known address for the above
named taxpayer.

Taxpayer 's  last  known address is :

,Zr/vffi-'-fl:i::

a/*'uufr-ry///'6"
Eat ,/z t i l /1,

,/,ttlt;^; '<'J' qL 2s/1>

Hearing Off ic
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on ? *cckly draw eEalnrt osruntislonf of 918O,OO a w.ck, and ropottcd

thc remal,ndar of tha eompcnaatlon oD ! Fcdcral Forn 10991 Dll,lrourL

llmrechatn €mpany:,of, Iirdrlngton, lllrrourl, nuufrcturcrt ol'ltltrourl

tlmracihatutr corn eob plpor, whtcih aecountad from ons-Hrlrd to onc-half,

of potltloner'c oomr,rrl,onrr,rnd wblch rttJrheld no texorr and lf,ntr

tfrnufeetur!.ng @., a divLrl.on of, Eeetcrn Brlar Ptpo @.1 of Brootctln,

Dcr York, dLrtrlJcutom of plln lceorrorLol, whLch aecountcd for onlv
i

about two or threc pcreont of petltionor'a eomLecionr and shLch

wltbhcld no taxog.

2. tfitr. Oanl oovorr r tqrrltor? of l{etropolftan fcr lort, trfi

Orrecy, Pennrylvanl.a, Delawarc, lihr?land, thc DLrtrtct of Colunbia,

ud l$ert Vlrginl,a.

3. lttr. Ganc Lncure a!$r(mtcr, nottly for trlvol, cgual to rbout

on.-fiftlr of hle aomltrlo$!, none of r*rleh {g rclnbuncd.

' 4. [trt pctttloner dld not rppcaa at the hcarLng end ttran lr

no cvl.dencc {n t}rc reoord of thc dctallr of hLa trlpr or €onvcntlon

attcndmce or requl,nd rclnrtr. Ipttcrf lron caeh of hLr tbrcr

prlnelpals ohln tlrrt cach had dtroatl,oa and control but ruch ltlte-

nurtr lfc eoncX.ueoqy.

5, I|rr pctl,tl,onrr fallcd to f tlr an unlncorporatad butlncr ten

rctusn on a{vlee of, htr rgprsgantatlvc.

5. Itra defl.eLcnoy dated ilanuary 18, 19?1i tr ln the amunt of

91,g60.66 aErlnrt shieh a eredLt of $309.?4 ir a!ryllcd for a brlurca

6ur of 91,650.92. tl'lrls lncludse, f,or 1964, rrnlncorportt€d bgrlntre

tlxcr ln thg rmunt of $1,190,?7 plue lnterert of 94f1.{0 anC I prnalty

ftrndar aectl,on 6e5 (r) of tbe lax lrw f,or frl.lurc to fllc I rotura) of

$297.69 for a total of $11899.86. For 1965, a corr€et tcrc 1r emputod

Ln tha arnount of $Irl4?.t0 and bacaqsc $1,398.O5 wae paid rl,tlr tlrc

trctutrn, a rofund of $?40.,05 plue lntcrcst of S68.79 lor a total of

$3O9.?4 has bccn cmputcd end allo,red tn thc computatlon of tlrc
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dctietcncy. ltre lntttloncr roqucrts rrf,rrnd of ths antir. lmunt

prtd of $1r388.0S for 1955. For 1966, a defLclcney Lr aetcrtcd

of $49.61 pluc Lntcrcct of 911.19, for a total of $60.80, of rlrlch

935.43 plue appliaablc !.ntersgt le porconal Lnemo ttr, rhleh 1r

n$t gontcsted, and $14.18 pluc applleablo lntorcst ls qningoryotrrtcd

butlnaat ttx, whl.eh Le contegtod. 'lltrc pctttloner aleo rcqucrte

rofrrnd of $trr095.30, t.hs anount of, untncorporatcd brralnear tur prtd

wtth ttro retun.

@UCI,USIONS OF IAW

Ifhtle thc Lmus le a clocc one, at loatt rttih reepoct to ttrc

one prLneLpal, Bcnrlr, Ioon;rd & thmar, tbfre Lc not suffi,clcnt

cvldenec on thc part of ths pctitloner to errr1z t}re burden o! prool

tlrat he Lc eubJcet to dLrcetlon- and contml and Lr an oplorycc.

llhcrc ia, furtlrGtrnor., no rvl,danco thrt potttloner naLntalnr rn otflcc

outr!.ds of thc 8tatE, ro lr to bo cntltled to an allocatl,on. bnolrr,

the pcnalty wdll br ral.vcd tLncc Prtttl,onrr rcll,ed uBon advl,aa rrtttah

ras not totally rurrreronabls. 'llhe pctl,tlon Le, thcreforo, glfnt d

rolely for tba nriwf of .'.pdnaltf* rn{ ts othcrvLrc danlcd. &ry mlrrnd

Le donlcd. 'llh. dcfLaLnncryr, rl,thout lrnrlty, l.r affl.trod end tl duc,

togrother wtth gueh further lntcreet r8 aay bo due rrndsr ttotion 684 of

the Iax lan.
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