
STATE OF NEtll YORK
STATE TAX ColrlrISSlolt

In the Matter of the

of
LEONARD GAINES

Petltion
:

AND EVELYIiI GSINES AFFIDAVIT OP I{AIIIIIC
OF IIOTICE OF DECISIOII
BY (CERTTFTED) t{AIr

For a Redetermination of a D,eficiency or
a Refund of Unincorporated Businessr
taxes under Arttcte(s) ZZ of the
Tax Law for the (Vear(s) 1963, 1964 and l-965.

State of New York
Gounty of A1bany

Rae Zimmerman, belng duly ewornl depoees and cays that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 4th day of April , 19 7? she served the withln

Notice of llecielon (or Deterrnination) by (certtfied) mall upon Leonard Gaines and
Evelyn Gaines

(representatlve of) the petitloner in the rlthin

proceedingr by encloelng a true copy thereof in a securely sealed postpald

wrapper addressed as follows: Leonard Gaines and Evelyn Gaines
225 East  73rd Street
New York, New York

and by deposttlng sane enclosed J.n a postpald properly addressed wrapper Ln a

(post office or offlclal deposltory) under the excluslve care and cuatody of

the tlnlted States Poet Offlce Departnent wlthin the State of lfer York.

Ttrat deponent firrther B!y!3 that the sald addressee ia the (representatlve

of) petttl.oner heref.n and that the addrees sst forth on sal.d wrapper lg the lact

known address of the (repreeentative of the) petl.tloner.

Sworn

4Lj.,^

to before ne this

day of April 72I9



STATE OF ilEId YORK
STATE lAX COMHISSIOil

In the l,latter of the Petltlon

of
LEONARD GAINES AIilD EVELIOI GAINES: AFFIDAVIT OF }OItITIG

OF IIOTICE OF DECISIOil
BY (CERTTFTED) lrAlr,

For a Redetermination of a Deflciency or
a Refund of Unincorporated Busihess
Taxes under Arttcle(s) 23 of the
Tax Law for the (Year(s)1963, 1964 an4 1965.

State of New York
County of Albany

Rae Zimmerman e belng duly sworn, depoees and aays that

she is an employee of the Departrnent of Taxatlon and Finance, over 18 years of

agel and that on the 4th day of April , Lq 72, she served the withln

Notice of lbcision (or Deterrninatlon) by (certtfied) mall upon
Harry wasserman' Esq' 

(representatlve of) the petitloner in the wlthin

proceedin$t by encloslng a true copy thereof Ln a seeurely sealed postpald

wrapper addressed as rorlows: :i:':";:i"iT3il 
Esq'

350 Fifth Avenue
New York, New York

and by deposlting sane enclosed in a postpald properly addreseed rorapper ln a

(post office or offlcial deposltory) under the exclusive care and custody of

the tlnlted States Post Offlce Deparhnent withln the State of ller York.

That deponent further saytt that the sald addressee ie the (representatlve

of) petttioner herein and that the address set furth on said wrapper la the latt

known address of the (representatlve of the) petltl.oner.

Sworn to before

4th day of

rne this

Apri l t  L972.



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS

st^r t  YAx coMMtSStol l

HEARIIIG UXIT

EOWARD ROOK

SgcRt?ARY 70
coMMt33tOt l

AOORS33 YOUi iEPLY TO

STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  A C T I N G  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

ALSANY, N. Y. 12226
AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

It ttrlFr Albany,
frrtf

must be commenced within { mtlf
the date of this notice.

New York
fr lt?if

[rgon*n| thl.tss e$it t"61fs {rf#r
I*t &rt ?tr{ Str.tit
Frr *ort' Inrt fo*

S6*r Str rnd *ndmr

Please take notice of the Sfd,ffg
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to ffil,O|l ?lt! {}f
the Tax Law any proceeding in court to review an adverse decision

of

aftet

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the'undersigned. These wil l  be referred

to the proper party for reply.

EARING OFFICER

Petition er's Represen tative
Law Bureau

AD-t.r2 (7 /7o)



STATE OF NEW YORK

STATE TA)( COMMISSION

In  the Mat ter  o f  the Pet i t ion

of

LEONARD GAINES AND E\ZELYN GAINES

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
fo r  t he  Years  1963 ,  L964  and  1965 .

DECISION

Pet i t ioners,  Leonard Gaines and Evelyn Gaines,  have f i led a

petit ion for redetermination of deficiency or for refund of

unincorporated business tax under Art icl e 23 of the Tax Law for

the years 1963,  1964 and 1965.  (F i te  No.  48047852) .  A formal

hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the

of f ices of  the State Tax Commiss ion,  80 Centre Street ,  Nevt  York,

New Yo rk  on  r f une  16 ,  L97 I ,  d t  9 :15  A . I { .  Cogan  &  Be l l ,  C .P .A . ' s ,

by l larry Wasserman appeared for petit ioners. Edward II.  Best, EsQ.

(Alber t  J .  Rossi ,  Esq.  ,  o f  Counsel )  appeared for  the Income Tax

Bureau.

ISSUES

I .  D id pet i t ioner ,  Leonard Gaines '  se l l ing act iv i t ies dur ing

the years L963,  L964 and 1965 const i tu te the camying on of  an

unincorporated bus iness?

I I .  Did pet i t ioner ,  Leonard Gaines,  have reasonable cause for

fai l ing to f i le New York State unincorporated business tax returns

fo r  t he  yea rs  1963 ,  L964  and  1965?

FINDINGS OF FACT

1.  Pet i t ioners,  Leonard Gaines and Evelyn Gaines,  f i led

New York State income tax resident returns for the years 1963 and
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Lg64 and a New York State combined income tax return for the year

L965. They did not f i le any New York State unincorporated business

tax returns for  sa id years.

2.  On Apr i l  29,  1968,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioners,  Leonard Gaines and

Evelyn Gaines, imposing unincorporated business tax upon the income

received by pet i t ioner ,  Leonard Gaines,  f rom his  act iv i t ies as a

salesman dur ing the years 1963,  L964 and 1965.  I t  a lso imposed

a penal ty  of  $1,295.73 for  fa i lure to  f i le  New York State unincorporated

business tax returns for said years. In accordance with the aforesaid

Statement of Audit Changes, i t  issued a Notice of Deficiency in the

sum o f  $7 ,348 .97 .

3.  Pet i t ioner ,  Leonard Gaines,  was a women's  b louse and

sportswear salesman during the years Lg63, Lg64 and 1965. He rePre-

sented two unaff i l iated f irms in the sale of said products. lFhe

items sold by him for each f irm were noncompetitive. They \^tere

genera l ly  so ld to  the same customers.

4. One of the f irms for whom petit ioner, Leonard Gaines, sold

merchandise did not withhold Federal and New York State income tax

and social security tax from Lhe commissions paid to him. l fhe

other f irm only withheld these taxes from the draw against conunissions

paid to him. He was not reimbursed for any of his business expenses.

He deducted these business expenses on Schedule rrCrr of his federal

income tax returns. These expenses included the salaries of

chauffeurs employed by him, bonuses paid to a trainee salesman for

h is  ef for ts  in  ass is t ing h im to cover  h is  ter r i tory ,  the cost  o f

cooperative advert ising with customers, and the cost of samples



3 -

and sample racks. The f irms for whom he sold merchandise did not

exercise any substantial supervision or control over his sales

activit ies and techniques or over the t ime he devoted to sales,

except to l imit the terri tory in which he could sel l .

5 .  Pet i t ioner ,  Leonard Gaines,  was advised by h is  accountant

that he was not required to f i le New York State unincorporated

business tax returns for  the years 1963,  L964 and 1965.

6. Petit ioner, Evelyn Gaines, \^ras not engaged in an

unincorporated business dur ing the years 1963,  L964 and 1965.

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Leonard Gaines,

from the two f irms he represented during the years L963, L964 and

1965,  const i tu t ,ed income f rom his  regular  bus iness of  se l l ing

womenrs blouses and sportswear and not compensation as an employee

exempt from the imposition of the unincorporated business tax in

accordance with the meaning and intent of section 703 (b) of the

Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Leonard Gaines,

dur ing the years 1963,  1964 and 1965,  const i tu ted the carry ing on

of an unincorporated business and his income derived therefrom was

subject to the unincorporated business tax in accordance with the

meaning and intent of section 703 of the Tax Law.

C.  That  pet i t ioner ,  Leonard Gaines,  had reasonable cause for

not f i l ing New York State unincorporated business tax returns for

the years 1963,  L964 and 1965r  dnd,  therefore,  the penal ty  assessed

pursuant  to  sect ion 685 (a)  o f  the Tax Law is  waived.
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D. That since petit ioner, Evelyn Gaines, was not engaged

in an unincorporated business dur ing the years 1963,  Lg64 and 1965,

she was not l iable for unincorporated business tax for said years.

E. That the petit ion of Leonard Gaines and Evelyn Gaines is

granted to the extent of cancell ing the Notice of Deficiency issued

Apr i l  29,  1968r  ds against  pet i t ioner ,  Evelyn Gaines and of

cancell ing the penalty imposed pursuant to section 685 (a) of the

Tax Law for  the years 1963,  L964 and 1965 and the Not ice of

Def ic iency issued Apr i l  29,  1968e Ers against  pet i t ioner  Leonard Gaines,

is  reduced f rom $7,Z4e.g l  to  96,053.24 together  wi th  such in terest

as may be due f rom Apr i l  29,  1968,  and,  except  as so granted,  the

pet i t ion is  in  a l l  o ther  respects  denied.

DATED: STATE TAX COMMTSSION

8k"-e
Albany, New York

l t  , /  7 '> '-

COMMISSIONE

SSIONER

COMMISSIONER


