
S?ATE OF ilEtd YONK
STATE TAX CO}OIISSIOII

In thc l,lattcr of the Petltion
3

of
a

FRANK FURIO
!

For a Redetermtnation of a tleftclency or
a Refirnd of Unincorporated Business 3
Taxes under Article(s) 23 of the
Tax Iaw for the (Vear(s) 1964 and 1965

State of ller York
County of Albany

Lynn Wilson I belng duly ewornl depoaee and reyr that

she is an emp:Loyee of the llepartnent of Taxatlon and Flnanccr wcr 18 years of

agee and that on the2Tth day of iluly , L9 72, ehc rerrrcd thc wlthln

lfotl.ce of Decislon (or Detemlnatton) by (ccrttfted) ratl upoa FRANK FITRIO

(representatlve of) the petttloner tn thc rlthln

proceedlngr by erreloclng a true eopy thcreof Ln a seeurely oealed pottpatd

wrapper addrcssed as follors: Mr. Frarrk Furio
70 West 39th Street
New York, New York 10000

and by depoattlng eile enclosed in a postpald propcrly addresscd rrapper ln a

(post offlce or offlclal deposttory) under the excluglvc care and cuetody of

the ttntted $tateg Poet Offlce Departncnt rdthln the State of lfcr Yort.

firat deponenf f-nrther Baye tbat the catd addrearce la thc (repreaeutatlve

of) petttLoner heretn and that the addrcsc eet forth on aal.d rrapp€a le the laet

known address of the (relneeentatlvc of the) pctltloner.

Srorn to before ne thls

AFFIDAYIT OT UAILINC
OF reTICE OT DECXgIOX
BY (CERtrrrDr') l{rn



STATE OF }I]EW YORK
STATE TAX COltlfiSSIOtl

In thc ldatter of the Petltlon

of
:

FRANK FI]RIO 
:

For a Redetemlnation of a D,eflclency or
a Refirnd of Unincorporated Business 3
Taxee under Artlcle(s) 23 of thc
Tax law for the (year(s) L964 and 1965

AfFIIIAYIT OF I{AILINE
OF NMICE OT DECISIOX
EY (CERTTFIED) lollr

State of lferw York
County of Albany

Lynn Wilson I belng duly owornl depoees and aayr that

she is an enployee of the llepartnent of Taxatlon and Finanecr ovcr 18 years of

agel and that on the 2Tthday of iluly , L972 , shc cervcd thc wlthln

lfotlce of Decielon (or DetermlnatLon) by (ccrtlffed) naLL upon IRWIN PLOSS, C.P.A.

(repreeentatlve of) the petltlonen ln thc nlthtn

proceedlngl by encloelng a true copy thereof ln a seeurely sealed portpatd

wrapper addreeged as follorst lrwin Ploss, C.P.A.
663 Fifth Avenue
New York, New York

and by depocltlng eme enclosed in a postpel.d properly addresgcd rrappcr ln a

(post offlce or offlclal deposttory) under the excluglvc care end eurtedy of

the llnlted. States Post Offlce Deparficnt wlthln the State of lfcr Yort.

firat ileponent further saye that the sald addrearee la thc (repreecntatlvc

of) petttl.oner hereln and that the addrces set f,orth on aal.d rreppcr 1r the lart

known addrese of the (relneeentatl.vc of thc) p€tltloner.

Srorn to before ne thls



STATE TAX COIT'IMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROS,{ 2l4A

STATE CAMPUS
ALBANY, N. Y. 122n

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 ,  6 .  7

DEPARTMENT
STATE TAr COMMtsSrox

HtAir i lc  uxtT

EDIARO ROOK

SlcrElAiY TO
coMMrS3tox

ADOiES3 VOUi iEPLY tO

illlDr Albanyr  New York

ilrly t?r l9?1.

It. trrlt tnrt$
?O hrt tttD ttril&
Ir fffir lil tbrt IO0OO

Dru kr lslor

Please take  no t ice .  o f  
.  
the  _  g3 ; !C.  o f

the  Sta te  Tax  Commiss ion  enc losed-herE ' t i th .

P lease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )

?f i t  of  the Tax Law any Proceedlng
in  cour t  to  rev iew an adverse  dec is ion  must  be  commenced
wi th in  I  n tb f  a f te r  the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern ing  the  computa t ion  o f  tax  due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concerning any other matter relat ing hereto may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very t ru ly  yourst

frat } C*mn
H e a r i n g  O f f i c e r

cc  Pet i t lone l r  s  Representa t ive
Law Buretu



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

FRANK FURIO

for  Redeterminat ion of  Def ic iency or
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
for  the Years L964 and 1965-

DECISTON

Pet i t ioner ,  Frank Fur io ,  has f i led a pet i t ion for  redeterminat ion

of  def ic iency or  for  re fund of  un incorporated business tax under

Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1964  and  1965 .  (F i l e  No .

465L2656) .  A formal  hear ing was held before Paul  B.  Coburn,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  B0 Centre Street ,

New York,  New York on November L6,  L97I ,  d t  2245 P.M. Pet i t ioner

appeared by I rwin Ploss,  C.P.A.  The Income Tax Bureau appeared by

Edward  H .  Bes t ,  Esg . ,  (A lbe r t  J .  Ross i ,  Esq . ,  o f  Counse l ) .

ISSUES

I .  D id  a I I  o f  pe t i t i one r ,  F rank  Fu r io ' s  ac t i v i t i es  as  a  commer i ca l

ar t is t  dur ing the years 1964 and 1965 const i tu te the carry ing on of

an unincorporated business ?

I I .  Did pet i t ioner ,  Frank Fur io ,  have reasonable cause for

fa i l ing to  f i le  New York State unincorporated business tax returns

for  the years L964 and 1965?

FINDINGS OF FACT

1.  Pe t i t i one r ,  F rank  Fu r io ,  and  h i s  w i fe  f i l ed  New York  S ta te

income tax res ident  re turns for  the years Lg64 and 1965.  He d id



2 -

not  f i le  New York State unincorporated business tax returns for

sa id  yea rs .

2.  On September 28,  1970,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Frank Fur io ,  imposing

unincorporated business tax upon the income received by him from

his act iv i t ies as a commerc ia l  ar t is t  dur ing the years 1964 and

1965 .  I t  a l so  imposed  a  pena l t y  o f  $32g .L2  fo r  f a i l u re  to  f i l e

New York State unincorporated business tax returns for  sa id years.

In  accordance wi th  the aforesaid Statement  of  Audi t  Changes,  i t

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $2 '045 .73 .

3.  Pet i t ioner ,  Frank Fur io ,  was a commerc ia l  ar t is t  dur ing

the years 1964 and 1965.  His  income as a commerc ia l  ar t is t  was

der ived f rom two types of  act iv i t ies.  The f i rs t  t lpe of  act iv i ty .

consis ted of  be ing reta ined by c l ients  to  create or  suggest  approaches

to f i lm or  s l ide shows.  Outs ide serv ices would then be engaged by

ei ther  h im or  the c l ient  re ta in ing h im to produce the product .  His

g ross  rece ip t s  f ron  th i s  t ype  o f  ac t i v i t y  was  $7 ,567 .65  i n  1964  and

$8 ,616 .00  i n  1965 .  He  was  re ta ined  by  seven  f i rms  i n  1964  and

eight  f i rms in  1965 to do th is  type of  commerc ia l  ar t  work.  The

work was per formed pr imar i ly  in  h is  home.

4.  The second type of  act iv i ty  per formed by pet i t ioner ,

Frank Fur io ,  dur ing the years L964 and 1965 consis ted of  render ing

art work for sl ides. It  was a technique commonly known as "board

work". He was given t issue drawings by the producer of the sl ides

vrhich he colored in through Lhe use of colored paper or other art

mater ia ls .  He was inst ructed by the producer  as to  what  co lor ,  s ty le ,

and technique to  use.  He was paid on an hour ly  bas is .  He per formed
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some of the work at the off ice of the producer and some of the

work at  home.  His  gross receipLs f rom th is  t lpe of  act iv i ty  was

$37 ,352 .50  i n  1964  and  g25 ,033 .50  i n  1965 .  He  was  re ta i ned  by  s i x

d i f ferent  f i rms to  do th is  type of  work.  rn  addi t ion,  he d id

similar work in 1964 in connection with book designs result ing in

a fee of  $5,948.04.  The f i rms for  whom he per formed these serv ices

did not withhold Federal or New York State income taxes or social

security tax from the fees paid to him. If  he was unable to handle

all  of the work given to him by a f irm, he would subcontract out

the work to other commercial art ists. He was not reimbursed for

h is  expenses.  He deducted h is  bus iness expenses on Schedule r rCr l

o f  h is  federa l  income tax returns.

5.  Pet i t ioner ,  Frank Fur io ,  was advised by h is  accountant

that he was not required to f i le New York State unincorporated

business tax returns for  the years L964 and 1965.

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  Frank Fur io ,  f rom

the various f irms for wtrom he rendered services during the years

1964 and 1965 const i tu ted income f rom his  regular  bus iness as a

commercial art ist and not compensation as an employee exempt from

the imposit ion of the unincorporated business tax in accordance

with the meaning and intent of section 703 (b) of the Tax Law.

B .  Tha t  t he  a fo resa id  acL i v i t i es  o f  pe t i t i one r ,  F rank  Fu r io ,

constituted the carrying on of an unincorporated business and his

income derived therefrom was subject to the unincorporated business

tax in accordance with the meaninq and intent of section 7O3 of the

Tax Law.
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C.  That  pet i t ioner ,  Frank Fur io ,  had reasonable cause for

not f i l ing New York State unincorporated business tax returns

for  the years 1964 and 1965,  and therefore,  the penal ty  assessed

pursuant  Lo sect ion 585 (a)  o f  the Tax Law is  waived.

D.  ThaL the pet i t ion of  Frank Fur io  is  granted to  the extent

of  cancel l ing the penal ty  imposed pursuant  to  sect ion 685 (a)  o f  the

Tax Law for  the years 1964 and 1965 and the Not ice of  Def ic iency

i ssued  Sep tember  28 ,  L97O,  i s  r educed  f r om $2 ,O45 .73  t o  91 ,716 .61

together with such interest as may be due from September 28, L970,

and,  except  as so granted,  the pet i t ion is  in  a l l  o ther  respects

denied.

DATED: A1bany, New York
A
t4tLL^h/ .27/ /77J,

/ /

STATE TA)( COMMISSION

COMMISSIONER


