
STATE OF I.IEW YORK
STATE TAX COMI.{ISSION

ln the l'latter of the Petition
:

of

THOMAS R. & CAROL A. FOX
AFFIDAVIT OF }IAIIING
oF noTrcE of DECISIOII
BY (CERTTFTED) l,tart

For a Redeterrnination of a Defleiency or
a Refund of Unincorporated Business:
Taxes under Art icle(J) ZS of the
Tax Law for  the (Year(s)  1965,  Lg66 ahd

1 q A ' 7

State of New York
Countv of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an ernployee of ttre D,epartment of Taxation and Financer over 18 years of

age, and that on the 6th day of April , L9 72, she served the withln

Notice of Decision (or Deternination) by (eertlfied) mall upon THOMAS R. &

CAROL A. FCD( (representatlve of) the petitl.oner in the wlthin

proeeeding, by enclosing a true copy thereof in a seeurely sealed postPald

wrapper addressed as follows: Thomas R. & Carol A. Fox
404 Broadview Drive
Syracuse, Neur York 13215

and by deposltlng sane enclosed in a postPald properly addressed nrapper in a

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post 0ffice Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representative

of) petttl.one.r herein and that the addrees set forth on sald wrapPer le the lact

known address of the (repreaentatlve of the) petitloner.

Sworn to

6th 6sy

before me this

of Apri l  ,  l .972



STATE OF ITEW YORK
STATE TAX COMHISSION

ln the llatter of the Petition
:

of
:

THOMAS R. & CAROL A. FOX
:

For a Redetermination of a Deficleney or
a Refund 66 Unincorporated Business:
Taxes under Art icle(s) 23 of the
Tax Law for the (Year(s) 1965, L966

a n d  1 9 6 1

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of Taxation and Financer over 18 years of

agel and that on the 6th day of April , LQ 72, she served the wlthin

Notice of llecision (or Detennination) by (eerttfied) mall ripon ELEANOR THEODORE,

E S Q . (representatlve of) the petitt.oner in the wlthin

proceeding, by enelosing a true copy thereof in a seetrrely sealed postpald

wrapper addressed as follows: Eleanor l[heodore, Esg-

39l.:i::l il*";",n 1s202
and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post Offlce Departnrent withln the State of lfew York.

Ttrat deponent fgrther says that the said addressee ie the (representative

of) petltloner hereln and that the address set forth on sald wraPPer is the lart

known address of the (repreeentatlve of the) petitloner.

ATf IDAVIT OP }IAIIIIIG
OF HOTICE OT DECISTON
BY (CERTTFIED) l,lalt

Sworn to before rne this

6th -day of Apri l  ,  L9 72
/.J - '?

/ c'A/ 
Caz-.<--t*-t---->---t-----



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND
BUILDING 9, ROOI2I4A

STATE CAIVIPUS
ALBANY, N. Y. l22n

AREA CODE 518

457-2655, 6,  7

Slt.Dt Albanyl New York

Itrll 6' lt?t

*tnm l. I Crlof l. Do[r
{Oa froshrtrr l*in
tlrrrm..t w Ist lStlt

Pnr flr rld lhdnr

FINANCE

o fPlease take notice of the Df1NgSd
the State Tax Commiss ion enclosed here$i i th .

Please take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(  s )
?l t  of  the Tax Law any Proceeding

in court  to review an adverse decision must be commenced
within {  mthf af ter the date of this not ice.

Any inquir ies concernlng the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec ls lon  or
concerning any other matter relat ing hereto may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very truly yours,

[. hlrt lrlru
Hear ing  Of f i cer

cc  Pet l t loner r  s  Representa t ive
Law Bure!u

3tAtE TAt COMMrStrol

HlAl tN6 Ui l rT

EOUARO ROOK

ttctElAiY to
coraMttStox

AOOitSt YOUi iEPLY TO



STATE

STATE

t

OF NEV{ YORK

TAX COIVTMISSION

In the Matter of the Petit,ion

o f .

THOMAS R. & CAROL A. FOX

for a Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for  the Years 1965,  1966 and T967.

DECISION

Thomas R. and Carol A. Fox petitioned for a redeterminat,ion

of deficiencies in unincorporated business tax under Art icle 23 of

the Tax Law for the years 1965 , L966 and L967.

A formal hearing was held at the off ices of the State Tax

Commission, Syracuse, New York on March 31, L97L, before L. Robert

Leisner, Hearing Off icer. fhe taxpayer was represented by

Eleanor Theodore, and the Income Tax Bureau hras represented by

Edward H.  Best ,  Esq. ,  (A lexander  Weiss,  Esg.  ,  e f  Coungel ) .

ISSUE

Were the activit ies of Ttromas R. Fox as a sales agent in

L965, L966 and L967 subject to the unincorporated business tax

under section 703 of the Tax Law?

FINDINGS OF FACT

I. The taxpayers, Ttromas R. and Carol A. Fox, t imely f i led

New York SLate income tax returns for the years 1965 , L966 and L967 '

but did not f i le unincorporated business tax returns for those years.

2. A notice of determination of deficiencies in unincorporated

business taxes for the years L965, L966 and 1967 was issued on

October  27,  1969,  against  Tt romas R.  Fox onIy ,  under  F i le  No.  74776236.

Ttre taxpayers petit ioned for redetermination of the deficiencies.

3. I tromas R. Fox, the petit ioner, was a manufacturer's

representative during al l  the years in issue.



2

4. Petit ioner represented Wakefield Corp., Western Insulated

Wire Co. ,  and John C.  Fox dur ing 1965.  'John C.  Fox was pet i t ioner 's

father, and petit ioner shared commissions with him. Subsequently,

the petit ioner represented six companies during the later years

i n  i s sue .

5. Petit ioner worked from his home. Petit ioner did not

maintain an off ice and had no employees.

6. Petit ioner was generally required to visit  his principals

once a year and he was paid expenses for the tr ips.

7. Petit ioner worked on his own with l i t t le supervision from

any of  h is  pr inc ipa ls .  His  hours were not  def in i te ly  establ ished.

B. There was no arrangement between principals as to division

o f  t ime .

9.  Dur ing each year  pet i t ioner  f i led a Schedule "C"  wi th  h is

federal return with business income and expenses.

10. None of the companies withheld social security taxes or

income taxes-

It.  None of the companies gave petit ioner a paid vacation.

DECISION

A. With respect to an unincorporated business, the issue of

employer-employee relationship is a question of control in the absence

of which there can be no f inding of employment. A salesman is not

an employee where he is not subject to direction and control as to

his activit ies and the manner in which he is to make sales by the

concerns whose products  he se1ls .  Hardv v .  Murphy,29 A.D.  2d.  l -038,

289  N .Y .S .  2d ,  694 t  F r i shman  v .  Tax  Commiss ion ,  33  A .D .  2d  1071 ,

307  N .Y .S .  2d  609 .

B.  Pet i t ioner 's  case fa i ls  to  show that  he is  under  the

direction and control of the f irms whose products he sells.

Pet i t ioner  was an independent  sa les agent .  Pet i t ioner 's  case fa i ls
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to show any error in the Income Tax Bureaur s determination ttrat

petit ioner is operating an unincorporated business under the Tax

Law and that his income is subject to unincorporated business tax.

c .  Pet i t ioner 's  bus iness income as a sa lesman is  subject  to

unincorporated business tax.

D. The deficiencies for 1965, 1966 and L967 determined under

Fi le  No.  74776236 against  Tt romas R.  Fox only ,  are correct  and are

susta ined.

E. Pursuant to section 684 of

added to the total amount due unt,il

Tax Law, interest shall  be

date of payment.

STATE TAX COMMISSION

\  1 r

YlA^j1G," Ju-r^^-

the

the

DATED: Albany, New York

O#U b,, /?za,

COMMISSIONER

COMMISSIONER


