
STATE OF T{EW YORK
STATE TAX COMXISSION

In the l{atter of the Petitlon

of

IIENRY FORSTER
:

For a Redetermination of a l),eftcLency or
a Refund of Unincorporated Businessg
Taxes under Article(s') 23 of the
Tax Law for the (Vear(s) 1961 and !

Sworn to before rne this

AEh day of Apri1 , L*t2.

State of New York
County of Albany

Lynn Wilson r belng duly swornr deposes and eays that

she is an emPloyee of the Departrnent of Taxation and Finance, over 18 years of

agel and that on the 4th day of April , L9'72, she served the wlthln

Notice of llecision (or Determinatton) by (certtfied) mall upon IIENRY FORSTR

(representative of) the petitLoner ln the within

proceedingr by encloslng a true copy thereof in a securely sealed postpald

wrapper addressed as follons: Mr. Henry Forster
169 East  78th Street ,  Apt .  9B
New York, New York 10021

and by depositing same enclosed in a postpald properly addressed rrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the tlnlted States Poet Offlce Departnent wlthln the State of iletr York.

fitat deponent firrther says that the satd addressee ia the (representatlve

of) petttl.oner herel.n and that the addreee eet forth on eald wrapper ls the Lart

known addrees of the (repreeentatfve of the) petl.tl.oner.

AFFIDAVIT OF }IAILIIIG
OF IIOTICE OF DECISION
BY (CERTTTTED) t{Arr,

\-/

C3.*, I Z/rlt-'l
/ ( /



STATE OF I{EW YORK
STATE TAX CO}I}IISSION

In the l'latter of the Petitlon

of

HENRY FOR,STER 
3

For a Redetermination of a Deflciency or
a Refund of Unincorporated Business.

AFFIDAVIT OF },IAILIIIG
OF }IOTICE OT DECISIOII
BY (CERTTTTED) l,lall

Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) 1961 and :

State of New York
County of Albany

Lynn Wilson r being dul.y sworne deposes and cays that

she is an employee of the Departrnent of Taxatlon and Flnance, over 18 years of

agel and that on the 4th day of April , Lq 72 e she served the wlthln

Dfotice of Decision (or Deterrninatlon) by (certiffed) maIL r.rpon FREDERICK &

GO6LIO (representatLve of) the petitloner ln the wlthin

proceedingr by encloelng a true copy thereof in 6 seeurely eealed postpaid

wrapper addressed as followsr Frederick & Goglio
167 wil l is Avenue
Mineola, New York 11501

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusl.ve care and cuetody of

the llnlted States Post Offlce Departnent withln the State of lfo York.

firat deponent firrther srys that the sald addressee ie the (representatlve

of) petttLoner herein and that the addrees set forth on eald wrapper ig the lart

known address of the (repreeentatlve of the) petl.tloner.

Sworn to before rne this

ffi day of April , L9'12.
' t r t )

,4<ztz7.- /-,a--^*-->



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOi 2I4A

STATE CAT\4PUS
ALBANY, N. Y. I22N

AREA COOE 518

457 -2655 ,  6 ,7

Dltlpr Albanyr New York

lFrtl t. 1978

statE tar coMMr3!rorl

NtAi lxe uxrY

EOTARO ROOK

tlctElAlv To
coMMlSttor l

AOOil3r VOUi iEPLY TO

Hf.
169
Isr

ntnrXt tbrttar
lart 78th Stnrtr lpt. lt
Tottr trr 3or* tg0tl

Dear !(r. lerrtaal

p tease  take  no t i ce .o f - t he  D ;E tp Id
the State Tax Commiss ion enclosed herewi th.

o f

P1ease take  fu r ther  no t ice  tha t  pursuant  to  sec t ion(s )  '

72, of  the Tax Law any Proceedlng
in Court  to review an adverse decision must be commenced
within 4 nOfrtSf af ter the date of this not ice.

Any inquir les concernlng the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concerning any other matter relat ing hereto may be
addressed to  the  unders iqned.  These w i l l  be  re fe r red
to the proper party for rep1y.

c c Pet i t loner '  s  Repre  senta t lve
Law Bureeu

r i n g  O f f i c e r
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petit ion

HENRY FORSTER

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for  the Year  196I  and 1962.

DECISION

Pet i t ioner ,  Henry Forster ,  has f i led a pet i t ion for

redetermination of deficiency or for refund of unincorporated

business taxes under Art icle 23 of tJ:e Tax Law for the years

1961  and  L962 .  (F i l e  No .  2 -6709866) .  A  fo rma l  hea r ing  was

held before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices

of the State Tax Commission, 80 Centre Street, New York, Nerr

York on November L '7 ,  l97O at  1 :30 P.M.  Pet i t ioner  appeared

by Freder ick & Gogl io ,  Esqs.  ( I rv ing Freder ick,  Esq.  o f  counsel ) .

Ihe Income Tax Bureau appeared by Edward H. Best, Esq. (Solomon

S ies ,  Esg .  o f  counse l ) .

FINDINGS OF FACT

1. Petit ioner, Henry Forster, and his wife f i led a New York

State Combined rncome Tax Return for ttre year 1961. He f i led a

New York State Income Tax Resident Return for the year 1962. He

did not f i le any unincorporated business tax returns for said

yea rs .

2. On September 13, 1965 the Income Tax Bureau issued a

statement of audit changes against petit ioner, Henry Forster,

imposing unincorporated business tax for ' the years 1961 and L962,

upon the salary income received by him from Douglas Gibbons-

Hollyday & Ives, Inc. and Winmore Realty Corp. and from reported

income from other sources upon the grounds that the income re-

ceived from these sources constituted the carrying on of an

o f

o f
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unincorporated. business in accordance with the provisions of

Art icle 23 of the Tax Law. The statement of audit changes

further imposed a penalty pursuant to Section 685 (a) of the

Tax Law in  the sum of  $185.94,  for  fa i lure to  f i le  un incor-

porated business tax returns for the years 1961 and 1962.

In accordanee with the aforesaid. a - l i lot ice of Deficiency v/as

i ssued  i n  the  sum o f  $1 ,064 .91 .

3.  Pet i t ioner ,  Henry Forster ,  was a l icensed real  estate

broker and insurance broker. During the yeans 1961 and 1962

he was listed in the phone book under his own name. He paid

for the costs of his personal secretary. The f irms from whom

he received compensation did not exercise any control over him

with respect to t ime spent or his manner and means of carrying

on h is  rea l  estate and insurance act iv i t ies

4. fhe income received by petit ioner, Henry Forster,

during the years 1961 and L962 from Beauvais Realty Corporation,

Valeray Real  Estate Company,  Inc. ,  Char les J .B.  Stuar t ,  Mrs.  J .

Edward lvleyer, Jr.,  and Watkins, Vought & Upchurch, Inc., were

commissions paid to him in consideration for services rendered

as a real estate broker, real estate consultant and insurance

broker .

5. During the years 1961 and L962 petit ioner, Henry Forster,

was vice chairman of Douglas Gibbons-Ho11yday & Ives., fnc. His

act iv i t ies on i ts  behal f  consis ted of  act ing as a real  estate

broker trying to make deals. I t  withheld Federal and New York

State income taxes and Social Security taxes from a port ion of

the compensation paid to him.

6. During the years 196I and L962 petit ioner, Henry Forster,

was also an off icer and director of Winmore Realty Corp. His

activit ies on its behalf consisted of advising it  as to the

management of its properties. It withheld Federal and Nerr.r York

State income taxes and Socia1 Security taxes from a port ion of

the compensation paid to him.
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7 . During the year L962, petit ioner, Henry Forster, \^/as

a t rustee of  the F i rs t  Nat ional  Real  Estate Trust .  His  act iv i -

t ies on its behalf consisted of investigating propert ies i t  was

going to buy. It did not withhold any New York State or Federal

income tax or Social Security tax from the fees paid to him.

The amount of the fees paid to him was based upon a percentage

of  the assets of  the t rust .

CONCLUSIONS OF I,AW

A. Tlrat the income received by petitioner, Henry Forster,

during the years 1961 and I-962 from Douglas Gibbons-Hollyday

& Ives,  Inc. ,  Winmore Real ty  Corp. ,  F i rs t  Nat ional  ReaI  Estate

Trust, Beauvais Realty Corporation, Valeray Real Estate Company,

Inc. ,  Char les J .B.  Stuar t ,  Mrs.  J .  Edward Meyer ,  Jr .  and Watk ins,

Vought & Upchurch, fnc. constituted receipts from his regular

business as a real estate broker and consultant and as an in-

surance broker and not compensation as an employee or f iduciary

exempt from the imposition of unincorporated business tax in

accordance with the meaning and intent of Section 703 (b) of the

Tax Law.

B. That the aforesaid activit ies of petit ioner, Henry

l 'orster, during the years 1961 and 1962 constituted the carrying

on of an unincorporated business and his income derived ttrerefrom

was subject to unincorporated business tax in accordance wittr the

meaning and intent of Section 703 of t tre Tax Law.

C. fhat the fai lure of petit ioner, Henry Forster, to f i le

unincorporated business tax returns for the years 1961 and L962

was for reasonable cause in aecordance with the meaning and

intent of Section 685 (a) of the Tax Law.

D. That the petit ion of Henry Forster is granted to the

extent of cancelling the 25% penalty imposed pursuant to

Section 685 (a) of the Tax Law and the Notice of Deficiency

issued September 13,  1965 is  reduced to the sum of  $878.97

together with such interest as may be due on said sum from
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September 13, 1965 and., except

in al1 ottrer respects denied.

DATED: Albany, New York

4 /77a,

granted, the petit ion is

STATE TA)( COMMISSION

as  so

fu^ff}" f,*^^,^/
COMMISSIONER


