
STATE OF I.IEW YORK
STATE TAX COMI.IISSION

In the llatter of the Petition

of

STA}TLEY FISIINER

For a Redetermination of a Deflcieney or
a Refund ofUnincorporated Business
Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) 1963 & L964

State of New York
CounW of Albany

Ivlartha Funaro , being duly sworn, dcposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 3rd day of May , Lq 72, she served the nlthln

ilotice of Decision (or Deternrination) by (eerttfied) mall tipon St,anleY Fishner

(representatlve of) the petitioner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed PostPaid

lrrapper addressed as follows: Stanley Fishner
1828 St- Roman Drive
Vienna, Virginia 22L8O

and by deposltlng same enclosed in a postpald properly addressed nrapper ln a

(post office or official depository) under the exclusive care and custody of

the Unlted States Post Office Department withln the State of lfew York.

That deponent fi.rrther says that the said addressee ie the (representative

of) petttloner hereln and that the addreas set forth on said wraPPer ls the lart

known address of the (representatlve of the) petitloner.

Sworn to before me this

3rd day of l{ay

AFFIDAVIT OF ilAItING
OF NOTICE OF DECISTON
BY (CERTIPIED) I,IAII

,  L972.



STATE TAX COMMISSION

N O R M A N  F .  G A L L T ' A N ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, RO(}'I2I4A

STATE CAIVIPUS
ALBANY, N. Y. 122n

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

htfdr Albanye New York

9'ATE tAr COMMT3tTOX

HtAttIC UltlJ

EDf,ARD ROOK

slc iETAiY to
coMMt93rol l

ADDTE33 YOUi TEPLY TO

lh' t. 19?t

ttrnlry ll&nrr
lSlA 8t. hrn *l,vr
lllal, Ulngtnir 221"80

Drlr llr. lldarirt

Please take notice of the DHI|8u of
the State Tax Commiss ion enclosed herewi th.

Please take  fu r ther
7',2

in court  to review
within * bathr

not ice  tha t  pursuant  to  sec t ion(s )
of the Tax Law any proceeding

an adverse decision must be commenced
af te r  the  da te  o f  th is  no t ice .

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concerning any other matter relat ing hereto may be
addressed to  the  unders igned.  These w i l l  be  re fe r red
to the proper party for reply.

Very t ru ly  yourst

&. Sct trlEr
Hear ing  Of f i cer

cc  Pet i t loner '  s  Representa t ive
Law Buretu



STATE OF NEW YORK

STATE TA>( COMMISSION

fn tfte Matter of the Petition

o f

STAA]LEY FISHNER

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law
for the Years 1963 and L964.

DECISION

Stanley Fishner petit ioned for a redetermination of a deficiency

in unincorporated business taxes for the years 1963 and Lg64. A

formal hearing was held before L. Robert Leisner, Hearing Off icer, at

the off ices of the State Tax Commission, Utica, New York, orr

November L7,  1970.

Ttre petitioner appeared personally in his own behalf, and the

Income Tax Bureau was represented by Edw4rd H. Best, Esq. ,

(A lexander  We iss ,  Esg . ,  o f  Counse l ) .

ISSUE

I .  Were the activit ies of Stanley Fishner in 1963 and 1964

subject to unincorporated business tax?

II. Was he subject to the 25% penalty for fai l-ure to f i le a

return?

FINDINGS OF FACT

1. Petit ioner t imely f i led personal income tax returns for

1963 and Lg64 but did not f i le unincorporated business tax returns

for  those years.

2. On January L6, 1967, the Income Tax Bureau issued a Notice

of Deficiency determining deficiencies in unincorporated business

taxes for the years 1963 and L964 on the ground that petit ionetr 's

activit ies in those years as a manufacturer's representative consti-

tut.ed the carrying on of an unincorporated business.
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3. Petit ioner t imely f i led a petit ion for redetermination of

the deficiencies and asserted he was not carrying on an unincorporated

business and was an employ€€, and t?rat no penalty should be asserted

against  h im.

4. Petit ioner had a business background with a B.S. in marketing

and economics from the University of l l l inois. Petit ioner was

registered with the government as a consultant and he represented

three or four manufacturing concerns as a consultant working in the

contract procurement field to obtain contracts largely from the

Department of Defense

5. Ttre petit ioner worked on retainers and also on commissions

in some instances.  In  one instance,  I .T.A.  E lect ronics,  t t rere was

withhotding and payrol l  ded,uctions in 1963.

6. Petit ioner trad separate business cards for each concern

indicating that he represented the concern.

7. Petit ionet's hours were not spell-ed out or set, although in

some instances it was expected that petitioner would devote a certain

number of hours weekly to a partic'ir1ar concern. The concerns did

not know the number of hours he spent working for other corporations.

B. Petit ioner worked out of his home and had a room with his

reference material,  phone, papers, and f i l ing cabinet and depreciable

off ice furniture. Petit ioner trad an answering service.

9. Petit ioner had a Schedule "G" with detai led business expenses

and self employment tax for social security.

10. Petit ioner took out his own executive

11. Petit ioner believed that his work was

unincorporated business tax.

CONCLUSIONS OF LAW

A. The activit ies of Stanley Fishner in

the carrying on of an unincorporated business

corporated business tax.

I i fe insurance policy.

employment exempt from

1963 and, 1964 constituted

and were subject to unin-
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B. The petit ioner acted in good faith in not f i l ing an unin-

corporated business tax return, and the penalty is cancelled.

C. In al l  other respects the petit ion is denied and the

determination of the deficiencies in unincorporated business taxes

for 1963 and L964 Ls sustained.

D. Pursuant to the Tax Law, interest, shall be add,ed to the

total amount due unti l  paid.

DATEn: Albany, New York'-->.-;G. 
rrz*_,v

STATE TA)C COMMISSION

h"it.
COMMISSIONER

COMMISSIONER


