
STATE OP I.IEli, YORK
STATE TAX COMXISSION

In the Matter of the Petltion

of
FISCHBACH & I"IOORE INC. :
J. LI\ENGSTON & COMPAI\TY

SLATTERY CONTRACTING COMPAAIY, A 'Joint
For a Redetermination of a Deficiency or Venture
a Refund of Unincorporated Business:
Taxes under Article(J\ ZZ of the
Tax Law for the (Year(s) fgOf !

AFTI DAVIT OF },IAII,IIIG
OF NOTICE OF DECISTON
BY (CERTITIED) tlart

State of New York
County of Albany

Lynn Wilson , belng duly sworn, depoees and styo that

ehe is an empJ.oyee of the Department of Taxatlon and Pinancer over 18 years of

a[e' and that on the 23xdday of June , L972, she servd the rlthln

lfotice of Decislon (or Determlnatlon) by (eertlfted) mall upon FISCHBACH & MOORE

INC. ,  e t  a I . (representatlve of) the petltl.oner ln the rlthln

proceeding, by eneloslng a true copy thereof ln a seeurely sealed PostPald

wrapper addreesed as follows: Fischbach & Moore Inc., et al.

iff f.:i:"fi"*";:I;
and by depoeltlng sane enclosed ln a p$tpeld properly addresaed *rtPPer ln a

(post offlce or offlclal deposltory) under the exclugl.ve care end cultody of

the tlnlted States Post Offtce Departncnt wtthln the State of lfer York.

Ttrat deponent firrther says that the sald addreseee le the (repreocntatlve

of) petltlonqg hereln and that the addrers set forth on rald wrlPPer ll thc lart

known address of the (repreeentatlvc of the) pctltloner.

Sworn to before ne thls



STATE OF NEW YORK
STATE TAX COMHISSION

ln the llatter of the Petition

of
FISCHBACH & I\4OORE INC. :

J. LIVINGSTON & COMPAT\TY
SLATTERY CONERACTING COMPAilIY, A, Joint

For a Redeterrnination of a Defieiency or Venture
a Refund of Unincorporated Business:
Taxes under Article(sl 23 of the
Tax Law for the (Year(s) 196l :

ATTI DAVIT OF I.IAIII}IG
OF NOTICE OT DECISTON
BY (CERTITIED) l,lart

State of New York
County of Albany

Lynn Wilson , being duly sworn, dcposes and says that

she is an employee of ttre Department of Taxation and Financet over 18 years of

agee and that on the 23rd day of June ,  L972, she served the wlthin

Notice of D,ecision (or Determination) by (eertified) mail upon WEIS!4AN, CELII\R,

ALL,AN, SPETT & (representatlve of) the Petitloner in the wlthin

SCHEINBERG
proceeding, by enclosing a true copy thereof in a seeurely sealed postPald

wrapPer addressed as follows: weisman, cellar, Allan, Spett & streinberg
1501 Broadway
New York, New York 10036

and by deposlting same enclosed in a postpaid property addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the United States Post Office Department withln the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representative

of) petltloner herein and that the addrees set forth on said wraPPer is the laat

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this

23rdday



STATE OF NEW YORK

STAT E TAX COltTt{lSS|ON

N O R M A N  F .  G A L L M A N ,  A C T T N G  P R € S t D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

A1bany, Ner'r York

iIUr lt, l9?t

Please take notice of the DLgttOl
of the State Tax Commission 

-brrcIo-sed 
herewith.

DEPARTMENT OF TAXATION AND FINANCE
BUILDING9, R@TI2I4A

S?ATE CATPUS
Al.BAlrlY. t{. Y. 12116

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 . 7

SllDr

tN,r$br& t |bgr. Iren, lG lI.
S{l nrilt*a *vnur
Irr torfr ,  t rr todr

Ootlmml

Please take further notice that pursuant to
Section(s) ?tl  of the Tax Law, any'
proceeding in court to review an adverse deci-
sion must be commenced within { mtbf
from the date of this notice.

Any inquiries concerning the computation of ta.x
due or refund allowed in accordance with this
decision or concerning any ottrer matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
reply .

Verlf truly yours,

ryr,.^A/,r
H e c .

llgrl O. ll!16t
HMRING OFFTCER

t tAlE Y4t coMMtSSlOX

HEAiIXO UXIT

EDfARO ROO|(

ICCiETAiY YO

coHLrtStox

A00tt33 vout TEPLY to

Pet i t ioner '
Law Bureau

Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of tlle Petition

o f

FISCHBACH & MOORE ITC. :
J. LIVINGSTON & COMPASTY :
SLATTERY CONTRACTING COMPAIIY : DECISION

A Joint Venture :

for a Redetermination of a Deficiency 3
or for Refund of Unincorporated Busire ss :
Taxes under Art icle 23 of t l :e Tax Law for :
the Year 1961

Fischbach & Moore Inc., J. Livingston & Company, and Slattery

Contracting Compdny, A Joint Venture, f i led a petit ion under sec-

tion 689 of the Tax Law for the redetermination of a deficiency of

unincorporated business tax under Article 23 of ttre Tax Law for the

year  1961.  A hear ing was duly  held on March L9,  1971 at  t t re  of f ices

of the State Tax Commission, State Off ice Building, Campus, Albany,

New York, before Nigel G. Wright, Hearing Off icer. Herbert R. Berk,

Esq. of Weisman, Celler, Al lan, Spett & Sheinberg represented the

pet i t ioners and Edward H.  Best ,  Esq. ,  (Francis  X.  Boylan,  Esq. ;  o f

Counsel) represented the Income Tax Bureau. The record'of such

hearing has been duly examined and considered.

rssuEs

l f tre petit ioner argues as fol lows:

(a) that the association of the three corporations herein did

not constitute a joint venture or partnership and should not be

subject to tax as an entity;

(b) *1a the three corporations were together engaged solely

in  one " iso lated"  or  "s ing le"  t ransact ion and therefore,  was not  a

business within'the purview of ttre Tax Law (see Regulation 20 NYCRR

281.5(b)  promulgated under  Ar t ic le  16-A of  the Tax Law);
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(c ) that the "additional exemption " provided under section 7O9 (2't

of the Tax Law should be computed so as to reduce ttre joint venture's

unincorporated business tax income by the fuII amount of such income

which is included in the income of i ts corporate partners instead of

by only that portion of such income attributable to New York by the

corporat ion '  s  a l locat ion rat io ;

(d) that the computation of the additional exemption under

section 7O9 (2) of the Tax Law violates ttre United States Constitut ion

in that it imposes a burden on interstate commerce, and deprives ttre

petit ioner of the due process of law and of the equal protection of the

laws ;

(e) that the penalty for late f i t ing of a tax return should not

have been appl ied.

FINDINGS OF FACT

I. Fischbach & Moore, Inc., J. Livingston & Company, and

slattery contracting co., rnc. f i led a New york partnership and

unincorporated business tax return (IT-2O4) for the year 1961 on

March 10, 1965. on such return they described themselves as

joint venturers on a contract with the New york city Transit

Authority. A federal partnership return had also been f i led.

2. Ttre contract witl: the New York City Transit Authority

is dated November, 1956 and calls for the furnishing and instal l ing

of an underground electr ical transmission system between Brooklyn

and Manhattan at or near the location of the Wil l iamsburg Bridge.

Ttre contract totals about 90 pages in tengttr and tJle specifications

total about 140 pages in lengttr. I t  cal ls for part ial and f inal

paYments to tJ:e contractor based on separat,e prices for at, Ieast

75 items. Itre l iabi l i ty on thj-s contract was joint and several

and the performance bonds were signed by al l  three corporations.

The work on the contract began in 1956 and ended in 1961 and

was reported for tax purposes under the "completed contraet"

method of accounting.
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3.  f t re  jo in t  venture had an income of  ;2 ,023,042.89 which

was d iv ided equal ly  wi t t r  each jo in t  venturer  receiv ing ;674,347.63.

Such income was included in ttre income of tJ:e corporation and eaeh

corporation paid a franchise tax und.er Article 9-A thereon. For

purposes of the franchise tax the three corporations al located their

income to New York in 1961 according to the fol lowing ratios:

Fischbach & Moore Inc.
J. Livingston & Company
Slat tery  Contract ing Co. ,  Inc.

16 .  3  L59%
38.  7 L84%

. too%

4. TLre notice of deficiency is dated September 26, 1966, artd

computes a tax due from the joint venture on its income less Ern

exempt ion of  $5,000.00 under  sect ion 709( f )  o f  the Tax Law and less

an addi t ional  exempt ion of  $1,045,470.69 computed under  sect ion 7O9(2)

of the Tax Law. I?re additional exemption was computed by applying each

corporation's al location ratio to i ts share of t f ie joint venture income

as  f o l l ows :  16 .3159% o f  $674 ,34 -1  . 63 ,  equa l l i ng  $1 f0 ,025 -88  ( f o r

F ishbach & I ' Ioore Inc.  )  ;  38.7 L84% of  $674,347 .63 ,  equal l ing $26L'  096.6I

( for  J .  L iv ingston c  Company) ;  LOO% of  $674,347.63,  equal l ing

$674,347.63 ( for  S lat tery  Contract ing Co. ,  Inc.  )  for  a  to ta l  o f

$1 ,045  , 4O2 .69 .

5.  Tt re tax is  computed to  be $38,909.91 p lus a penal ty  under

section 685 (a) of the Tax Law for late f i l ing of 25%, computed to be

$9,725.73 p lus in terest  to  t * re date of  the def  ic iency.

CONCLUSIONS OF LAW

A. The association of the three corporations herein constitutes

a jo in t  venture.

B. Ttre part icipation in a single construction contract over a

prolonged period of t ime is not an isolated or incidental transacticn

and in fact implies tJle participation by ttre petitioner in each one

of the mult i tude of individual activit ies and transactions which are
s

necessary because of the complexity of the duties required. Such
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activit ies constitute a taxable business under Art icle 23 of the

Tax Law (see Regulation 20 NYCRR 28I.5 (b) promulgated under

Ar t ic le  16-A of  the Tax Law).

c. Ihe computation of the additional exemption under

section 7O9 (2) of the Tax Law so as to limit the exemption to

only the income which will be taxable to the corporate partners

as measured by their franchise tax al locat, ion ratios is required

by both the clear language and the purpose of the statute. The

purpose of ttre exemption is merely to avoid double taxation by

giving an al lowance on the tax return for unincorporated business

tax for the amount of income which will also be taxed agrain on

tltre franchise tax return of any corporate partner. Since the

corporate partner pays a franctrise tax to New York on only its

income as al located to New York by i ts al location ratio' '  i t  is

proper that the atlowance be limited to such amount. (see New York

State Legislative Annual, 1949, p"9e 300-301 relating to Chapter 387

of ttre Laws of L949 amending section 386-f of Art icle 16-A of the

Tax  Law) .

D. No persuasive argument'has been presented that the tax

imposed herein is unconstitut ional. Ttre imposit ion of a tax upon

a joint venture as an entity is val id especial ly when its activit ies

affect the construcLion, repair and capital improvement of real

property in the State of New York. The exemption provided by

sect ion 7O9 (2)  is  a  mat ter  o f  leg is la t ive grace and,  in  any event ,

helps ttre taxpayer. Such exemption can be validly limited by its

purpose to avoid "double" taxation. Ttre net result of t tre taxes

imposed by New York on the corporation under Article 9-A and on the

joint venture under Art icle 23 is very similar to the requirement

of other states that corporations engaged in construction projects

in the state pay a tax on the income from such activities on a
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"separate accounting" basis (see e.g. Utah Construction and Mining

Co. v. Oreqon State Tax Commission, Oregon Tax Court, Feb. L4, L969,

C .C .H .  Oregon  S ta te  Tax  Rep .  7 t2O2 ,O92 ;  a f f v t .  465  P  2d  7L2 ) .

E. No reason appears for the late filing of tJle return and

the penalty, therefore, is proper

DECTSION

The petit ion is denied and ttre notice of deficiency is

aff irmed, together with such interest, i f  Erl lr  as may be due

under section 684 of the Tax Law.

DATED: A1bany, New York STATE TA)( COMMISSION

**-  
azt /972,

COMMISSIONER


