
STATE O' ** 'O**
STATE TAX COI'|XISSIOU

In the l{atter of the Petitton

of
SAI\4 FERTMAN ATFIDAVIT OF MAITING

OF NOTICE OT DECISION
BY (CERTTPIED) trArt

for a Redeternrination of a Deficiency or
a Refund of Unincorporated Businegs
Taxes under Art icle(s)- ZZ of the
Tax Law for the (year(s) L962, 1963 & 1964

State of New York
Gounty of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an employee of the Oepartment of Taxation and Financel oV€r 18 years of

age' and that on the 23rd day of February r L9 '72, she served the wlthin

Notice of Decision (or Deterrninatton) by (eertlfied) mall ripon Sam Fertman

(representatlve of) the petitLoner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpald

wraPPer addressed as follows: Sam Fertman
2247 East  28 Street
Brookl1m, New York

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a

(post office or officiaL deposltory) under the exclusive care and cuetody of

the Unlted States Post Office Department withln the State of Nen York.

That deponent further says that the said addressee ie the (representatlve

of) petttioner herein and that the addrees set forth on said r{rapper ig the laat

known address of the (representatlve of the) petitloner.

Sworn to

23rd day

before rne this

of February

7-'1"2.J'-21

,  L972.



STATE OF NEW YORK
STATE TAX COMI.IISSiON

In the l'latter of the petiEion

of

SA[4 FERTMAN ATFIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTFTED) r{Arr

Taxes under Artfcle(s) 23 of the
Tax Law for the (Year(s) 1962, L963 &:1964

State of New York
County of Albany

Martha Funaro o belng duly sworn, deposes and says that

she is an emPloyee of the Department of Taxation and Finance, over 18 years of

agee and that on the 23rd day of February , Lql2 r she served the wlthin

Notice of Decision (or Determinatlon) by (eertified) mall upon Alvin Goidel, Esq.

(representatlve of) the petitloner in the wlthin

proceedin$r by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed 6s follows: Alvin Goidel, Esq.

*:* +:ll?"''3*'?3ln
and by deposltlng same enclosed in a postpaid properly addressed rrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Office Departrnent withln the State of lfew York.

That deponent further says that the said addressee is the (representative

of) petttloner hereJ.n and that the addrees set forth on said tdrapper ig the laet

known address of the (representatlve of the) petitLoner.

For a Redeterrnination of a Deficlency or'
a Refund of Unincorporated Busihesg

Sworn to before me this

23rd, dqy of February , LEl2./
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STATE TAX COMMISSION

N O R M A N  F ,  G A L L M A N ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING9, ROOrt2l4A

STATE CATT,TPUS
ALBANY, N. Y. 122?/:'

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

htf i l t  Albanyl New york

gtA?E TAr CoMrarstroll

HEAi l re uxr t

EDUARO ROOK

tEciEtAnY To
c0MMrSJOX

ADDiC93 VOUR iEPLY TO

tSlurqt tt, Lgrt

ln trrhrn
22tt? tlrC S tGsfl3
boonllnr l* lbrt

hrr lirr

Prease take notice of the Srcfr l i l  of
the State Tax Commiss ion enclosed herewi th.

rtease fff further nott:? 
llStrSl'i:;":";"J:::::ll;)

i?.iil'.n rtr{t"i " l,i3l" ii: 3: ;l':?".ill :'"f i, ::y" " "" o

Any inquir ies concerning the computat ion of tax due or
re fund a l lowed in  accordance w i th  th is  dec is lon  or
concerning any other matter relat ing hereto may be
addressed to  the  unders igned ' .  These w i l l  be  re fe r red
to the proper party for reply.

Very truly yourst

,/

Vtql
lnrncr l. lmln
Hear ing  Of f i cer

cc  Pet i t loner r  s  Representa t lve
Law Buretu



STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe MaLter of the Petition

o f

SAI{ FERTMAN DECISION

for Redetermination of a Deficiency or :
for Refund of Unincorporated Business :
Taxes under Art icle 23 of the Tax Law :
for ttre Years L962, 1963 and 1964. :

Sam Fertman petit ioned for redetermination of a deficiency

or for refund of unincorporated business taxes under Art icle 23

of the Tax Law for the years L962, L963 and 1964. A formal hearing

was held before Lawrence A. Ne$tman, Hearing Off icer, in the off ices

of ttre Stat,e Tax Commission in tl:e City of the New York on April 1,

Lg7L. Ttre petitioner appeared and was represented by Alvin I.

coidel, Esq. Ttre Income Tax Bureau $tas represented by Edward H.

Best ,  Esq. ,  (Solomon Sies,  Esq.  ,  o f  Counsel )  -

ISSUE

Whether the sales activit ies of tJ:e petit ioner constituted the

carrying on of an unincorporated business, and ttre income derived

therefrom subject to the unincorporated business tax-

FINDINGS OF FACT

1. Sam Fertman and Esther Fertman, his wife, f i led New York

StaLe income tax resident returns for the years 1962, 1963 and

7964, but did not f i le unincorporated business tax returns.

2. On January 16, 1967, the Income Tax Bureau issued a

Notice of Deficiency under f i le nurnbered 26011851, for the years

Lg62, Lg63 and Lg64 in the amount of $1,555.34 plus delinquency

penalt ies of 25% and. statutory interest.

lftre deficiency was based on a finding by the Income Tax Bureau

that the petit ioner's activit ies constituted the carrying on of an
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unincorporated businessr ?rld the income derived therefrom was

subject to the unincorporated business tax.

3. Sam Fertman f i led a t imely petit ion for redetermination

of the deficiency

4. Ttre petitioner was sales representative for eight separate

manufacturers of noncompeting l ines of costume jeweIry. The

petit ioner was assigned a specif ic Aeographical area by each f irm,

and was compensated by commissions based upon the sales price of

the merchandise shipped to customers by his principals.

5. Except for small amounts al lowed for fashion shows, ttre

petit ioner was not reimbursed for his expenses. The petit ioner

rented and maintained an office in which he had a desk, table

and f i les, and employed a secreta4l to take care of telephone

calls and mail.  Ottrer expenses claimed on ttre petit ioner's federal

income tax return for the year 1963 included hotels, travel, enter-

taining, taxis, automobile expenses, porters, off ice and sell ing

expenses, advert ising, stationery and rental of sample rooms.

On his tax return for the year 1963, the petit ioner reported gross

receipts  of  $40,583.39 on federa l  form I040C (prof i t  f rom business

or  profess ion)  f rom which he deducted business expenses of  ;23,66L.57.

6. On his New York State tax returns, the petit ioner described

himself as a sel l ing agent, and on his federal returns as a sales

representative. f tre peLit ioner's commissions earned were not subject

to withholding of income taxes or social security, and he was not

included in the pension plans or other "fr inge" benefits which his

eight principals may have provided for their employees.

7. Although the eight principals knew and accepted the fact

that the petit ioner represenLed ttrem all ,  there was no specif ic

division of time amongst them for ttre promotion of their respective

products. I tre petit ioner would visit  each principal about once a

week to report his sales and confer about new l ines. Itre petit ioner

was not involved in bi l l inqs or col lections from customers.
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8. The petit ioner has fai led to prove that the usual

characterist ics of an employer-emptoyee relationship existed \

between the petit ioner and his eight principals.

9. The petit ioner is not an employee of his eight principals.

DECISION

A.

on of an

Article

subject

B .

The petit ioner's sales activit ies constituted the carrying

unincorporated business within t}re meaning and intent of

23 of the Tax Law, and the income derived therefrom was

to the unincorporated business taxes.

fhe deficiency is sustained and the petit ion is denied.

DATED: Albany, New York

Z"l*., af rrz4
STATE TAX COMMISSION

hUmf,",^-
COMMISSIONER

COMMISSIONER


