
STATE O' *' 'O**
STATE TAX COMHISSION

In the Matter of the

of

Petitlon

DiBEI,ARDINO AI(D TEMPESTA :

For a Redetermination of a Defl"i"n"y o"t
a Refund of Unincorporated Busiiess3
Taxes under Article(s) ZS of the
Tax Law for the (Year(s) 1965 and L966r

AFTIDAVIT OF I.IAILING
OF NOTICE OF DECISIOil
BY (CERTTFTED) HAIt

State of New York
County of Albany

Rae Zimmerman , being duly sworn, deposes and says that

she is an enrployee of the Department of Taxation and Financel ov€t 18 years of

ager and that on the 29th day of February , L9 72, she senved the within

Notice of llecision (or Determination) by (eertified) mall upon DiBelardino
and Tempesta 

(representatlve of) the petitioner ln the rlthin

proceedingr by enclosing a true copy thereof in a securely sealed postpald

wraPPer addressed as follows: DiBelardino and Tempesta
c /o  G .B . I . ,  I nc .
42-L5 Crescent  St reet

and by deposrting same encro""a lf;lepot""t'p?t$ ngtF*trt8iu.""355. 
t*]noJ"r 

*" 
"

(post office or official deposltory) under the exclusive care and cuetody of

the United States Post Office Department withln the State of Iew York.

Ttrat deponent further says that the said addressee ie the (representatl.ve

of) petltioner hereln and that the addrees set forth on sald *rapper ig the laat

known address of the (representative of the) petitLoner.

Sworn

2 9rh

to before me this

day of February , L972.
0z

1(4 .,\ <---zuP-.-t<4_
t'



STATE OF NEW YORK
STATE TAX COI-IXISSION

In the llatter

DiBEI,ARDINO

the Petitionof tl

of
AIID TEIVIPESTA : AFFIDAVIT OP },IAILING

OF NOTICE OT DECISTON
BY (CERTTFTED) HArr

For a Redetennination of a Deficiency or
a Refund ofI]NINCORPORATED BUSINESS .
Taxes under Artfcle(s) 23 of the
Tax Law for the (Year(s) L965 and L96q

State of New York
County of Albany

Rae Zimmerman , being duly swornl deposes and says that

she is an employee of the Department of Taxation and Financer ov€r 18 years of

age; and that on the 29th day of February , L9 72, she served the wlthin

Notice of Decislon (or Determination) by (certtfied) maLl r.lpon Isaac Kaplan, Esg.

(representatlve of) the petitloner in the wlthin

proeeedin8r by enclosing a true copy thereof in a seeurely sealed postpald

wraPper addressed as follows: Isaac Kaplan, Esg.
c/o Kaplan, Steiner & Kap1an
111 Broadway

and by depostting same encro""a il'"Y il3.1k**?Y"n1?S "u1?33"u"u rrrapper rn a
(post office or official deposltory) under the exclugive care and custody of

the United States Post 0fflce Department withln the State of llew York.

That deponent firrther says that the said addressee ie the (representative

of) petttioner herein and that the addrees set forth on said rdrapper ig the laat

known address of the (repreeentatlve of the) petitl.oner.

Sworn

9rh

to before me this

day of February , L972.
Eu



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  ^ C T I N G  P R E S I D E N T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

cc Petitioner's Representative
Law Bureau

. STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROO{ 2I4A

STATE CAMPUS
AlaANY. N. Y. t2226

AREA CoDE 5I8

457 -2655 ,  6 ,7

STAIE rax coMMl3storl

XEANIXG UI{ IT

EDTARO ROOK

9ECREI^RY TO
c0MMrSStoX

AOONE3S YOUi iEPIY TO

Albany, New York

F'a?!ffiew e$' i$:tr

nlfrlrnalim f $rnr;fr
.r-ls) {S.S"X"o ?il€"
4?*1S *t.trrf'anh St€*

s€ t*tcrd ettyr !]ac llrilil

firntlmr

u,lol

please take notice of the U+*lql$lr of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to iaqtla 
"lt 

of

the Tax Law any proceeding i1 court to revjgw an adverse decision
must be commenced within 

- 
f*3 ilStD| after

the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly yours,

WAL{*/r
trlfrl e. frtglS

HEARING OFFICER

AD-r.12 (7 /70)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

DiBELARDINO AIID TEMPESTA DECISION

for  a  Redeterminat ion of  Def ic iency or  :
for Refund of Unincorporated Business :
Taxes under Art icle 23 of the Tax Law :
for  the Years 1965 and 1966.  :

DiBelardino and Tempesta f i led a xreti t ion under sections 722

and 689 of the Tax Law for a redetermination of a deficiency in

unincorporated business taxes for  the years 1965 and 1966.

A hear ing was held on J :u;ne 24,  L97L,  before Nigel  G-  Wr ight

Hear ing of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

80 Centre Street ,  New York,  New York.  Isaac Kaplan,  Esg. ,  rePresented

the  pe t i t i one r  and  Edward  H .  Bes t ,  EsQ. ,  (F ranc i s  X .  Boy lan ,  Esg . ,

of Counsel) represented the Income Tax Bureau. The record of said

hearing has been duly examined and considered.

ISSUE

The issue in this case is whether the individual partners of

petit ioner, or the petit ioner"sthemsplves, were engaged in an unincor-

porated business or whether they arie mere passive recipients of

royalty income and not engaged in a business.

FINDINGS OF.F'ACT

1 .

They were

Importing

beverages.



2 .  I n  1958 ,  A ldo  D iBe la rd ino

acguired the United States r ights to

"L iguore Gal l iano" ,  an a lcohol ic

thereof. These rights were in the

However, Tempesta had borne half of

in locating and acquiring these righ

considered him to have a half intere

3. The two individuals did no

the l iguor. f trey therefore sought a

for a transfer of al l  r ights back t,o

by the original owner directly to Mc

on March 11,  1959,  entered in to an

whereby the latter acknowledged thaL

the acguisit ion of the r ights and in

cont inue to  use h is  best  e f for ts  to

and in  considerat ion of  past  and fu t

a "brokerage"  of  up to  $1.00 a case

United States. This agreement was to

payments surviving the death of DiBel

Subsequently, MeKesson & Robbins acqu

in l ta1y.  Mr.  DiBelard ino test i f ied

agreement i f  he had uncondit ionally a

l i quo r .

4. From 1959 through L964 the

was reported as income by Mediterrane

was then a "subchapter Sil  corporation

A federal audit was made and it  was d

d Peter Tempesta individually

the formula and trademark of

rage, from the Ital ian owners

of  DiBelard ino ind iv idual ly .

travel and other expenses

s and DiBelardino had al-ways

in these r ights .

have the capital to produce

yer. An arrangement was made

he original owner and a sale

son & Robbins, Oigelardino,

nt with McKesson & Robbins

igelard ino had ass is ted in

omoting the liquor and would

omote the l iquor in the future,

services McKesson would pay

Lhe liguor shipped into the

last 10 years with the brokerage

dino for the ful l  term.

red the or ig ina l  d is t i l lery

could have had a longer

reed to sell and promote the

under the 1959 agreement

n rmport ing Co. ,  fnc.  which

for federal income tax purposes.

termined that the income under
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the agreement should be reported on a

feel that such income is properly con

5.  On December 2,  1964,  the two

ship agreement forming the f irm of Di

purpose of  the par tnership,  as s tated

serv ice and co l lect  commiss ions der iv

McKesson & Robbins.

6.  Beginning in  1965 the par tne

partnership returns. On the New York

that the partnership was exempt from

partnership return.  Pet i t ioners

s idered as a royal ty .

brothers-in-law signed a partner-

Belardino and Tempesta. The

in sa id indenture,  was to

d from the contract made with

hin f i led Federal and New York

return ( IT-204)  i t  was s tated

nincorporated business taxes.

I lhe business was characterized on the return as "importing and

sa les  rep resen ta t i on " .

7. Tempesta did nothing to promfte the l iguor or the interests

of  the par tnership.

B. Digelardino was very active f-n promoting the l iquor. He

traveled extensive ly  to  so l ic i t  for  u fd i ter ranean and whi le  doing

so he promoted the l iguor among the wlrolesalers he knew. Large

travel expenses were charged to the p{rtnership on the partnership

returns.  The tax returns a lso show "$romot ion"  and "adver t is ing"

expenses as deduct ions.  DiBelard ino dontr ibuted h is  ideas to

McKesson & Robbins for the promotion. Among these were the motto

" f l r ink l ta l iano,  dr ink I ta l iano" ,and the symbol  o f  an I ta l ian

traff ic policeman, both of which were used in heavy advert ising by

McKesson & Robbins in naLional- magazirfres.

g .  The  de f i c i ency  i n  i ssue  i s  dd ted  Februa ry  10 ,  1969 ,and  i s

i n  the  amoun t  o f  $1 ,931 .88  p lus  i n te rds t  o f  9270 .43  fo r  a  to ta l  o f

$2 ,2O2 .3 I  f o r  t he  two  yea rs  toge the r .
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CONCLUSIONS OF I,AW

Petit ioner has not sustained the burden

its partners are mere passive investors and

of proof that it or

recipients of royalty

January 2E, L97Oiincome (see Pet i t ion of  F.  & S.  Assqci4 leE,

C .C .H .  N .Y .  S ta te  Tax  Rep .  1199-256) .

DECISION

The petit ion is denied and the deficiency is found to be

correct and due together with such interest, i f  anlr as may be due

under section 684 of the Tax Law.

DATED: Albany, New York STATE TAX COMMISSION

tp/-^^'-a 
nr/? ?tz

COMMTSSIONER

STATE TAX COMMISSION


