
STATE OF TEN YONK
STATE TAX Col0nsslott

In thc l{attcr of the Petltlon
3

of
:

ARTIIT'R & LYDIA S. DATiIA

t
For a Redctenlnatlon of a Defl.clency or
a Refirnd of Unincorporated Businessr
?axea under Arttcle(s) ZS of thc
Tax law for the (Year(s) 1963 1965 3

State of tfen York
County of ,tlbany

Lynn Wilson r betng duly

she ls an empLoyee of the llepartnent of Taxatloar

ager and that on the l6ttr day of August ,

Notlce of Decialon (or Deternlnatton) by (ccntl

LYDIA S. DA}IA (repreeerrtatl.ve of) th

of) pctttioner herel.n and that the addrcac eet

known addregs of the (regreeentatlvc of thc) pct

Srorn to before ne thls

AFFIDAVIT OF }IIILilC
OF TOIICE OT DECISIil
BrY (CERTTFTED) Hrrr,

I deposec and rayr that

Financcl ovcr 18 yeara of

972 t ahc cerrrcd thc withtn

) nall upoa ARTIIIIR &

petltloncr ln thc rlthtn

eeurely aealed lnatpatd

9tatc of lfer YorL.

ee ls the (rcpncsGrtativc

on eald rreppcr tr the lart

lxoceedingp by encloalng a tnre copy thareof in a

wrapper addreased as folltrcr Arthur W. &
60 Sutton Place
New York, New Y too22

and by depoettlng eme errclosed Ln a postpaid ly addreascd rrappcr ln a

(post offlce on offlclaL deposltory) under the

the llnited States Post 0ffice Departlcrrt wlthln

care end euetedy of

Ttrat deponent further BayE that the cald

16th day of



STATT OF }IEI{ YORK
STATE lAX Colt|trssloll

In thc l{attcr of the Petltlon
t

of
:

ARTHI'R & I,SIA S. DANA
t

For a Redctenination of a Deflcl.encv or
a Reftnd ofUnincorporated Busindss 3
taxee under Artlele(s) ZZ of thc
Tax Iaw fo: the (Year(s) 1963 1965 :

State of No York
County of A1bany

Lynn l{ilson r belng duly mornl depoaes and rayr that

she is an employee of the llepartnent of Taxatlon and Financcr ovcr 18 yeara of

a8er and that on the 16th day of August t L972; ahc eerrrcd thc rlthh

lfo'tlce of llecislon (or Determlnation) by (ccrtlfred) nafl ulna Mrr,ToN M.

WITCHEL, ESQ. (repreeentatlve of) the petLtloncr tn thc rtthin

proceediqgl by encloal.ng a true copy thcreof Ln a eeeurely sealed prtpald

wraPPer addreeged as follovsr ltilton M. Witchel, Esq-

i3"T:lnlnff,,'i:ff'
and by depoattlng eme etrcloeed J.n a postpal.d pnoperly addresccd rrapper ln a

(post offlce or offlclal delnsttory) unden the excluclvc care rnd curtedy of

the llnlted States Post Offlce Deparhcnt wlthln the State of lfcr YorL.

That deponent further BayE that the cald addresree to thc (rclrrcccutativc

of) pctttl.oner hereln and that the addrcsc set forth on tald r"eppcr lr the taet

known address of the (repreeentatl,vc of thc) lntltloner.

ATFIIIAVIT OT }tr&Ire
OF MIICE Of EECISIOT
B[ (CmTrFrDD) ilrr,

Srorn to before ne thls



STAIE OP IIEI{ YORK
$TATE TAX COltlfiSSIOtl

In thc l{attcr of the Petitlon 
o

of

ARTTTUR & LYDIA S. DAA]A 
:

For a Redctenlnatl.on of a tleflciency ort
a Refirnd of Unincorporated Businessr
Taxec under Artlcle(s) ZE of thc
Tax law for the (year(s) 1963 1965 :

ATFIDAVII OT lou,ilc
OF XOTICE OF DECISIOX
BY (CEmrrrED) HrIr.

State of lfa York
County of /llbany

Llmn Wilson , being duly ewornl depoaes and eeln that

ehe ls an €mpLoyee of the Departnent of Taxatlon and Flnenccr ovcr L8 yeats of

ager and that on the 16th day of August , L972 r shc rcrtrcd thc wlthln

lfotlce of Ilecislon (or Determlnatton) by (ccrttfted) nalt upoo ALAN eRINcAL,

ESQ. (repnesentatlve of) the petttloncr Xn thc rlthtn

proeeedingl by errclocl.ng a trrre copy thercof Ln a seeurely ccaled pootpatd

wraPper addreeged as follosr Alan pringal, Esq.
36 West 44tf,'! Street
New York, New York

and by depoeltlng sme enclosed Ln a postpal.d properly addreegcd rrappcr ln a.

(post office on offtclal delnsltory) under the excluglvc care end cuetedy of

the llnlted States Post 0fflce Delnrtlcnrt nlthln the gtate of lfer IorL.

Ttrat deponent further says that the cald addrearee te thc (rqlreaeutatlve

of) pctttloner hereln and that the addrces eet ftrth on eal.d rreppcr 1r the laet

knorn addrese of the (re;reeentatl,vc of thc) Irctittonetr. \

Srorn to before nc thls

I6th day of Augus



STATE TAX COMMISSION

N O R M A N  F .  G A L L M A N ,  P R E S T D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

tstlbr I tqtir l. D!.
3o frtl f,inr lo.
n fr*tr tr r.hilf lslf

hil *. t* k. Hr

Please take notice of the ffittil
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
the Tax Law any proceeding in court to review
must be commenced within r| Sf
the date of this notice.

DEPARTMENT OF TAXATION AND FINANCE
BUILDING9, ROol,l2l4A

STATE CAMPUS
ALBANY, N. Y. I2Z7

AREA COOE 5I8

457-2655, 6,  7

g}fnpf Albany, New York
hlnt lir tftf

ITATE TAI CoMMt53toll

IIEAiITE UilIT

EOUARO ROOK

SECiETATY TO
coMMtt3tot

AOOtttt vout iE?LY to

of

rrtfn ?lF rt
an adverse decision

after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigrred. These will be referred
to the proper party for reply.

Very truly yours,

7 /2,'ry-T
X|rf r, fffril

HEARING OFFICER

cc Petitioner's Representative

Law Bureau

AD-l.12 (?/70)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ARTFIUR & LYDIA S. DANA

for a Redetermination of Deficiencies

o r f o rRe fundo fUn inco rpo ra tedBus iness
Taxes under Article 23 of- the Tax Law

for the Years 1963 through l-965'

Arthur and Lydia S' Dana filed a petition under section 689

of the Tax l-a$t for refund of unincorporated business taxes paid under

Article 23 0E the Tax Law for the years 1963 through 1965- A hearing

washe ldonJanua ry26 ,L |TL ,& t t heo f f i ceso f t heS ta teTaxCom-

mission, Bo centre Street'  New York city'  before Nigel G' Wright '

Hea r i ngo f f i ce r .A lanPr i ga l ,Esq . , andM i l t onM.Wi t che l ,Esg . , o f .

Nea r i ng ,Soybe land 'P r i ga lappea red fo rpe t i t ' i one rsandEdward l l .

Bes t ,Esg - , (F ranc i sx 'Boy lan 'Esg "o f counse l )appea red fo r t he

rncome Tax rnrreau. fhe record of said trearing has rreen duly examined

and considered'

ISSUE

T,he i ssue in th i scase i swhe the ra ' , f ood fac i l i t i e sope ra t i ons

consultant,, is a professional within the meaning of section 7o3 (c) of

Lhe Tax -r,aw and so as to be exempt from the unincorporated brrsiness tax'

TITilDINGS OF FACT

l .Mr .Danad 'esc r i besh i swo rkasa , , f god fac i l - i t i e sconsu l t an t . . .

A food faci l i t ies consultant engages in the d,esign of kitchen faci l i t iee

andse rv i nga reas inva r i ousk indso f res tau ran t sand ins t i t u t i onsa

He is concerned with area requirements, 1-ayout of the space and f*a{fic'

DECISION
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the design and choice of the type of equipment needed, the specif i-

cation of the 9ds, electr ic, water and other uti l i ty reguirements

for such eguipment, the purchase, inspection and instal lat ion of

such eguipment and the demonstration of the use of the layout. He

must have a 'knowledge of health, sanitary and building codes.

2. Mr. Dana has been a member of the Food Facil i t ies Consult-

ant Society, now called Food Facil i t ies Engineering Society, since

its founding in 1935. It  now has 130 members. I tre Society promotes

research and requires that i ts members have no f inancial or other

connection with companies supplying food faci l i t ies. An applicant

must have practical experience in the f ield and is examined on this

experience to become a member.

3.  S ince 1957,  Cornel l  Univers i ty  has of fered a degree of

Bachelor of Science in Hotel Administration with a major in food

fac i l i t ies p lanning and design.  I t  g ives n ine credi t  hours of

courses specif ical l-y designated in this f ie1d, Practical work ex-

perience is required for the degree. A Masters degree has aLso been

given in this f ield. Mr. Dana consulted with Cornell  on the scope

of  the curr icu lum. Other  sdrools  of fer ing c lasses in  food fac i l i t ies

are Michigan State, University of Massachusetts, University of Denver,

and Fl-orida State University.

4 .  The act iv i ty  o f  food fac i l i t ies consul t ing is  subject  to  no

licensing reguirements. I t  was not argued that i t  is part of the

profession of engineering and in any event there is no evidence that

Mr.  Dana is  l icensed as an engineer .
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5. Mr. Dana has an off ice currently at 41 East 42nd Street,

New York City, and employs a secretary, a senior associate who super-

vises draft ing work, and three draftsmen.

6. Mr. Dana's employment in the food industry began as a

manaEe:r for Child's restaurants for f ive years. He then managed a

restaurant in a department store, was a supervisor for a diversif ied

group of restaurant interests and was a manager of the University Club

in New York.

7. Mr. Dana has published a book called "Kitchen Planning for

Quantity Food Service", used as a textbook in col lege courses and

has written 30 or 40 art icles for such magazines as "Restaurant

Management" and "Architectural Record". He has lectured before

private groups and college audiences.

CONCLUSIONS OF LAW

1"1r. Dana is subject to tax. His occupaLion as a food faci l i t ies

consul tant  is  not  a  profess ion.  Impl ic i t  in  the term"profess ional"  is

knowledge of an advanced type in a wel- l  recognized f ield of science or

Iearning gained by a prolonged course of special ized instruction and

study as contrasted with ski l l  in practical affairs gained primari ly

from experience (see Tower v. State Tax Commission , 282 N;Y. 4071.

Itte Commission will be slow to extend the exemption to new categories

of  act iv i ty  (Wi lson V-  State rax Commiss ion,  282 App.  Div .  1099)

Academic degrees alone do not indicate a professional especiaS-Iy

where the activity is to ad.vise business concerns in the methods

o f conduc t i ng thebus iness i t se1 f (Booz ,A11en&Hami@,

2 AD 2d. 639; Kormes v. Murphy 9 AD 2d 1003; Herman v. Murphy
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14 AD 2d 473). A "restaurant and food engineer" has been held

subject to tax (glaike v. State Tax Commission, 267 App. Div. 923)

DECISION

The pet i t ion for refund is denied.

DATED: Albany, New York

Augrust  L6,  L972

STATE Tzu( COMMISSTON

h^^m, Y'-4*
COMMISSIONER

COMMISSIONER

COMMISST


