STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
: AFFIDAVIT OF MAILING
ELLIOT COHEN OF NOTICE OF DECISION

: BY (CERTIFIED) MAIL

For a Redetermination of a Deficiency or

a Refund of Unincorporated Business,

Taxes under Article(s) 23 of the

Tax Law for the (Year(s) 1962, 1963 &:1965

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 23rdday of February » 1972 , she served the within
Notice of Decision (or Determination) by (certified) mail upon Theodore Propp, Esq.
(representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows: Theodore Propp, Esg.

40 Worth Street
New York, New York 10013

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.

| That deponent further says that the said addressee is the (representative
lof) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this

23rd day of February , 1972 Z(j,tm- W)




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of

ELLIOT COHEN : AFFIDAVIT OF MAILING

OF NOTICE OF DECISION
: BY (CERTIFIED) MAIL
For a Redetermination of a Deficiency or
a Refund of Unincorporated Business:
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1962, 1963 & 1965

State of New York
County of Albany

Martha Funaro, being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 23rdday of February , 19 72 she served the within
Notice of Decision (or Determination) by (certified) mail upon Elliot Cohen

(representative of) the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows: Elliot Cohen

36 East 36th Street
New York, New York
and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Post Office Department within the State of New York.
That deponent further says that the said addressee is the (representative

of) petitioner herein and that the address set forth on said wrapper is the last

known address of the (representative of the) petitioner.

Sworn to before me this B

23rdday of February , 1972 #&W




STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 214A

STATE CAMPUS
STATE TAX COMMISSION ALBANY, N. Y. 12226
NORMAN F. GALLMAN, ACTING PRESIDENT AREA CODE 518

A. BRUCE MANLEY
MILTON KOERNER

AD-1.12 (7/70)

457-2655, 6, 7

Dated: Albany, New York

Yebruary 23, 1972

Bllist Cohen
36 Nast 36th Btrest

New York, NMew ¥York

RPear Birx:e

Please take notice of the Mﬂ“ of

the State Tax Commission enclosed herewith.

Please take further notice that pursuant to W 7}: of
the Tax L.aw any proceeding in court to review an adverse decision
must be commenced within 4 Nonths after

the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly yours,

A. Bowman

HEARING OFFICER

cc Petitioner’s Representative
Law Bureau

'STATE TAX COMMISSION
HEARING UNIT

EDWARD ROOK

SECRETARY TO
COMMISSION

ADDRESS YOUR REPLY TO
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

ELLIOT® COHEN DECISION

for a Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Article 23 of the Tax Law for
the Years 1962, 1963 and 1965.

Elliot+ Cohen petitioned for a redetermination of a deficiency
or for refund of unincorporated business taxes under Article 23 of
the Tax Law for the years 1962, 1963 and 1965. A formal hearing
was held before Lawrence A. Newman, Hearing Officer, in the offices
of the State Tax Commission in the City of New York on December 16,
1970. The petitioner appeared and was represented by Theodore Propp,
Esqg., (Jeffrey ILoubet, Esqg. and Philip H. Busner, Esq., of Counsel).
The Income Tax Bureau was represented by Edward H. Best, Esq.,
(Solomon Sies, Esg., of Counsel).

ISSUE

Whether the insurance-related business activities of the petitioner
during the years in issue constituted the carrying on of an unincorp-
orated business, and the income therefrom subject to the unincorporated
business tax.

FINDINGS OF FACT

1. The petitioner, Elliot  Cohen, filed New York State income
tax resident returns for the years 1962, 1963 and 1965, but did not

file unincorporated business tax returns.



- 2 -

2. Based on a finding by the Income Tax Bureau that the
business activities of the petitioner constituted the carrying on
of an unincorporated business, the following notices of deficiency
were issued:

a.) May 22, 1967, Years 1962 and 1963, file numbered
35478435, in the amount of $2,356.14, plus
delinquency penalties of 25% and statutory interest;

b.) November 27, 1967, Year 1965, file numbered 48075744,
in the amount of $731.74, plus delinquency penalty
of 25% and statutory interest.

3. Petitions for redetermination of the deficiencies were
timely filed.

4. During the years in issue, the petitioner was licensed by
the Insurance Department of the State of New York as an insurance
adjuster, as an insurance broker and as a life insurance agent.

5. The petitioner's income during the years in issue was derived

from three sources:

a.) fees from individuals, partnerships and corporations
adjusting commercial claims with insurance companies,

b.) commissions as an independent life insurance agent
from eight to ten life insurance companies, and

c.) income from three related corporations as an insurance
broker consisting of a percentage of gross yearly
premiums. Of the total, an advance of $100.00 per
week, labeled as "salary", from which social security
and income taxes were withheld, was apportioned among
the three corporations.

6. All of the activities of the petitioner were conducted from
an office located at 10 East 40 Street, New York City. The same
office was occupied by the three related corporations from whom the

petitioner derived his income as an insurance broker. The petitioner

was a director in each of the corporations, but was not an officer



or stockholder. Each corporation had its own clients and kept
separate books of account.

7. The petitioner performed some administrative and supervisory
functions on behalf of each corporation. However, there was no
division of time with respect to the services rendered to each
corporation, and the primary services performed by the taxpayef for
the corporations were those usually performed by a licensed insur-
ance broker., Except for the nominal amount of $100.00 per week,
there was no tax withheld on the compensation from the corporation.

8. In addition, the petitioner conducted a life insurance
business and an insurance adjustment service at the office of his
principal with no clear division of time between the activities.
The petitioner was given a free hand by his principals to do what
he wanted, and to come and go as he pleased.

9. The petitioner has failed to prove that the usual charac-~
teristics of an employer-employee relationship existed between the
petitioner and his principals. The petitioner, therefore, is not
found to be an employee.

DECISION

A, The insurance related business activities of the petitioner
during the years 1962, 1963 and 1965 constituted the carrying on of
an unincorporated business, and the income therefrom is subject to
the unincorporated business tax.

B. The notices of deficiency are sustained and the petitions

are denied.

DATED: Albany,.New York STATE TAX COMMISSION
, be/%éa?;(cﬁ§/¢7a__ 22
' { e
COMMIS$SIONER
"
( ,/w A Cy
COMMISSIONER

\.\'m %

TOMMISSTIONER
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PorLETTI FRBIDIN PRASHKER FELDMAN & GARTNER

777 THIRD AVENUE

AREA CODE 212
NEW YORK, N. Y. 10017 688-3200

JESSE FREIDIN (909-1968)

ROBERT L. CARTER
JUSTIN N. FELDMAN CABLES-POLETFRE
PAUL R. FRANK

MURRAY GARTNER J——
EVERETT M. GOULARD CHARLES POLETTI
PAUL R. GRAND COUNSEL
PEYTON H. MOSS

HERBERT PRASHKER

THEODORE PROPP

LAWRENCE H. REILLY May 12, 1972
ERIC ROSENFELD '

GEORGE J. SOLOMON

Mr. Lawrence A. Newman

Hearing Officer

New York State Department
of Taxation and Finance

Building 9

State Campus

Albany, New York 12226

Re: 1In the Matter of the Petition of
Elliott Cohen for a Redetermination
of a Deficiency or for Refund of
Unincorporated Business Taxes under
Article 23 of the Tax Law for the
Years 1962, 1963 and 1965.

Dear Mr. Newman:

The Decision of the State Tax Commission,k in the
above matter dated February 23, 1972, makes no mention of the
addition to tax under §685(a) of the Tax Law for the above-
named taxpayer's failure to file unincorporated business tax
returns for the years 1962, 1963 and 1965.

On behalf of the taxpayer, we hereby offer to make
payment of the entire deficiencies, plus six percent interest
per annum, and forego pursuing an Article 78 proceeding for
judicial review of the Decision on the merits in exchange for
the State Tax Commission's abating the entire penalties with
respect to the above years, i.e., additions to tax in the amount
of $345.69 for the taxable year 1962, $243.34 for 1963 and
$182.93 for the year 1965, pursuant to the authority granted
to it under Tax Law §697(c). Petition of George Frei, Decision
of the State Tax Commission, January 23, 1970, which we cited
in the citation of authorities submitted at the hearing, dictates
that a taxpayer is not liable for the addition to tax under




PoLETT!I FREIDIN PRASHKER FELDMAN & GARTNER

Mr. Lawrence A. Newman -2- May 12, 1972

§685(a) of the Tax Law if his failure to file unincorporated
business tax returns is due to his reliance upon professional
advice. As the taxpayer testified in the hearing (Record, p. 36),
his failure to file unincorporated business tax returns was a
result of his accountant's advice that he was not liable for

said tax and was not required to file unincorporated business

tax returns.

[Power of Attorney on filel

JL/TP/ep




AD 53 (2-68)

T0:
FROM:
SUBJECT:

DEPARTMENT OF TAXATION AND FINANCE

MEMORANDUM
Mr. Edward Rook DATE May 16, 1972
Lawrence A. Newman OFFICE Hearing Unit
In the Matter of the Petition of Executive Bureau

Elliott Cohen for a Redetermination
of a Deficiency or for Refund of
Unincorporated Business Taxes under
Article 23 of the Tax Law for the
Years 1962, 1963 and 1965.

Mr. Theodore Propp, the attorney of record in this case,
and as a result of a phone conversation with me, has
addressed a letter to me regarding the Commission decision
dated February 23, 1972. In effect, his letter is an
offer to pay the basic tax and simple interest at 6% per
annum if that is acceptable to the State Tax Commission.
In return, the taxpayer would forego pursuing any

Article 78 proceeding. His letter is attached for your
review.

In the course of the hearing, Mr. Propp requested a
reduction in the penalties to simple interest but any
action on this request was not contained in the decision,

Based on my own knowledge of this case, I would recommend

to you the favorable consideration to his request. If you
approve, I further recommend requesting the Operating Bureau
(through the Law Bureau) to compute the current amount due
with interest and that we notify the representative of our
proposed action and invite his tender of the amount due.

e L 7
ﬂ Z bty ep ] ; /{’[, YViestte |

strence A. Neﬁman
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James Scott, Associate Attorney June 28, 1972
Lawrence A. Newman Hearing Unit
Elliot Cochen

Payment by taxpayer of amount due

as a result of formal hearing.

Attached with our tramnsmittal to you of the taxpayer's
complete formal hearing file are the following:

1. Six checks aggregating $4,611.54 representing
payment of the deficiency and interest at 6% per
annum to July 15, 1972,

2. Letter of transmittal accompanying the checks
from Mr. Theodore Propp, the taxpayer's attorney.

3. A xerox copy of my memorandum appfoved with
the approval of the State Tax Commission reducing
the penalties and interest to 6% per annum.

Please forward all the materials to the operating bureau
for processing and consider the case as closed.

ks

Lawrence A. Newman

Enclosures

LAN/ 1w




June 28, 1972

Mr. Theodore Propp |

777 Third Avenus = .

~ New York, New York 10017 -
 Res illiog Cohen

_ We acknowledge receipt of your six checks duun S

' on the account of Mr. Cohen aggregating $4,611.54.

This amount includes. your computation of interest

%o duly 15, 1972¢t6%p‘rmunmovodby

the. mu Tax Commission.

e ‘!h. entin ﬁ.la has been tom:dod to the K
- Income Tax Bureau for dcposit o! m checks tnd
for pmouing , : ,
I assume you will receive any turthcx natui-

- eations mudinq this mt.to: dixoctly from that
bur“u. '

Va‘ry (t:uly v-your'n,

" Lawrence A, ( -
Ani.nnt Dutrict. m lupcrvim;

- James Seott. llq.
Law mruu

LAN/ 1w






JESSE FREIOIN (909-1968)

ROBERT L. CARTER

" JUSTIN K. FELDMAN
PAUL R. FRANK
MURRAY GARTNER
PAUL R.GRAND
ROBERT MORRIS
PEYTON M. MOSS
HERBERT PRASHKER
THEODORE PROPP
LAWRENCE H. REILLY
ERIC ROSENFELD
GEORGE J. SOLOMON

PoLETTI FREIDIN PRASHKER FELDMAN & GARTNER

777 THIRD AVENUE.

NEW YORK, N. Y. 10017 -’

AREA CODE 212
688-3200

CABLES-POLETFRE

CHARLES POLETTI
COUNSEL

June 23, 1972 L e E T

Mr. Lawrence A. Newman R P

Hearing Officer . R

New York State Department el e
of Taxation and Finance .

Building 9, Room 21A

State Campus

Albany, New York 12226

Re: Elliot Cohen

Dear Mr. Newman:

In accordance with my telephone conversation
with you earlier this week, when you advised me that
the delinquency penalty was being eliminated, I am
enclosing six checks representing unincorporated busi-
ness tax and interest for the years 1962, 1963 and

1965. The interest has been computed to July 15, 1972
at the rate of 6% per annum, as follows:
Deficiency Interest Total
1962 1382.77 767.44 2150.21
1963 973.37 481.82 1455.19
1965 731.74 274 .40 1006.14
3087.88 1523.66 4611.54

[

I expect that I will be receiving some final
report or confirmation that the penalty has been removed
and the liability for the covered years has been paid in
full.

Very ¥£ily yours,

/’7/\.« e ) .

: A AD
TP:fk Théodore Propp . /
Encl. ‘ ’
cc: Mr. Elliot Cochen

36 E. 36th St.
New York, N. Y.
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