
STATE OF I{EW YORK
STATE TAX COMXISSION

In the l,latter of the Petltlon
:

of

ELLIOT COHM{ 
:

:
For a Redetenrination of a Deficieqrcy or
a Refund 66 Unincorporated Businesss
Taxes under Artiele(s) 23 of the
Tax Law for the (tear(s) L962, Lg63 &: 1965

Sworn to before ne this

23rd day of February , L972.

ATTI DAVIT OF I,IAILIIIG
OF NOTICE OT DECISIOII
BY (CERTTFIED) trAlt

State of Nevr York
County of Albany

Martha Funaro , belng duly sworn, deposes and saya that

she is an employee of the Department of Taxation and Financer over 18 years of

ager and that on the 23rd day of February , L972 , she ssved the withln

Notice of llecielon (or Deterninatlon) by (eertlfied) maLl upon Ttreodore propp, Esq.

(representatlve of) the petitloner ln the within

proeeedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follors: Ttreodore propp, Esq.
40 Worth Street
New York, New York 10013

and by deposltlng same enclosed in a postpald properly addressed nrapper ln a

(post office or official deposltory) under the exclusive care and cuetody of

the Unlted States Post Offtce Deparfinent wlthln the State of lfer York.

Ttrat deponent firrther says that the said addressee ie the (representatlve

of) petttl.oner hereln and that the addrees set forth on said nrapper ls the lart

known address of the (repreeentatlve of the) petitloner.

)
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STATE OF }.IEW YORK
STATE TAX COMXISSION

ln the Matter of the Petitton

of

ELLIOT COHENT AFFIDAVIT OF },IAILING
OF }IOTICE OF DECISION
BY (CERTTFIED) HArr

For a Redetermination of a Deflclency or
a Refund of Unincorporated. Busin€ss3
Taxes under Article(s) 23 of the
Tax Law for the (Year(s\ neZ, !963 & 1965

State of New York
County of Albany

Martha Funaro, belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

agel and that on the 23rdday of February ,19 7\ she served the wlthln

Notice of llecision (or Determination) by (eerttfied) malt upon Elliot Cohen

(representatlve of) the petirtoner in the wlthin

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: E1liot Cohen
36 East 36th Street
New York, New York

and by deposlting sane enclosed in a postpald properly addressed r*rapper ln a

(post office or official deposltory) under the exclusive care and custody of

the United States Post Office Department within the State of lfew York.

Ttrat deponent further says that the said addressee ie the (representatl.ve

of) petltLoner herein and that the addrees set forth on said lrapper ls the lact

known address of the (representatlve of the) petitloner.

Sworn to

23rdday

before me this

of February , L972
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STATE TAX COTWIISSION

N O R M A N  F .  G A  L L M A N .  A C T I N G  P R E S I O E I { T

A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK 's r r r t  
rex coMMtsgtox

HEAinC Uxt?

EDWARO ROOK

SECiETARY TO
coMMr3S toN .

AOORE3S YOUi RSPLY TO

DEPARTMENTOF TAXATION AND FINANCE
BUILDING 9, ROOtvt 2l4A

STATE CAIIPUS
ALBAI{Y. N. Y. T2226

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

Albany, New York

t$rncil ltr tll,ll

Lhtr

#,lt{r} ffin
ff t|* il6 l0s|*i
f r [ t ,  t f f i

mr lirr

Please take notice of the nH,flf
the State Tax Commission encloSedfierewith.

of

Please take further notice that pursuant to ,fe3tpf ?A. ftthe Tax Law any proceeding in court to review an adverse decision
must be commenced within 

* ffif
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing heteto may be addressed to the undersigned. These will be referred

to the proper party for reply.

Very truly yours,

lmf,  Im
HEARING OFFICER

Petitioner's Representative
Law Bureau

after

AD-r.r2 (7 /7o)



&:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ELLIOT' COHEN

for a Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law for
the Years 1962,  1963 and L965.

1.  The pe t i t ioner ,  E l l io t '  Cohen,  f i led

tax resident returns for the years 1962, 1963

f i le unincorporated business tax returns.

EII io t i :  Cohen pet i t ioned for  a  redeterminat ion of  a  def ic iency

or for refund of unincorporated business taxes under Art icle 23 of

the Tax Law for the years L962, L963 and 1965. A formal hearing

was held before Lawrence A. Newman, Hearing Off icer, in the off ices

of thir State Tax Commission in the City of New York on December L6'

I97O. The petit ioner appeared and was represented by Theodore Propp,

Esq. ,  (Jef f rey loubet ,  Esg.  and Phi l ip  H.  E lusner ,  Esq.  ,  o f  Counsel ) .

The fncome Tax Bureau was represented by Edward H. Best, EsQ.,

(So l -omon  S ies ,  Esg . ,  o f  Counse l ) .

ISSUE

Whether the insurance-related business activit ies of the petit ioner

during the years in issue constituted the carrying on of an unincorp-

orated business, and the income therefrom subject to the unincorporated

business tax.

FII\IDINGS OF FACT

DECISION

New York State income

and 1965,  but  d id  not
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2. Based on a finding by the Income Tax Ehrreau that the

business act iv i t ies of  the pet i t ioner  const i tu ted the carry ing on

of an unincorporated business, the fol lowing notices of deficiency

were  i ssued :

a. )  May 22,  L967,  Years ] -962 and 1963,  f i le  numbered
35478435 ,  i n  t he  amoun t  o f  $2 ,356 . I4 ,  p lus
del inquency penal t ies of  25% and statutory  in terest ;

b . )  November 27,  1967,  Year  1965,  f i le  numbered 48075'744,
in  the amount  of  $73I .74,  p lus del inquency penal ty
of  25% and statutory  in terest .

3 .  Pet i t ions for  redeterminat ion of  the def ic ienc ies were

t imely  f i led.

4. During the years in issue, the petit ioner was l icensed by

the Insurance Department of the State of New York as an insurance

adjuster ,  ErS an insurance broker  and as a l i fe  insurance.agent .

5. The petit ioner's income during the years in issue was derived

from three sources:

a,) fees from individuals, partnerships and corporations
adjusting cornmercial- claims with insurance companies,

b.) commissions as an independenL l i fe insurance agent
from eight to ten l i fe insurance companies, and

c.) income from three related corporations as an insurance
broker consist ing of a percentage of gross yearly

:::il:"Tl;"' 35 ::',, ::l llo,, l",lilT;: ";'" 3ll h' 3"liir.o
and income taxes were withheld, was apportioned among
the Ehree corporations.

6. A11 of the activit ies of the petit ioner were conducted from

an of f ice located at  10 East  40 Street ,  New York Ci ty .  The same

off ice was occupied by the three related corporations from whom the

petit ioner derived his income as an insurance broker. f tre petit ioner

was a director in each of the corporations, but was not an off icer
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or stockholder. Each corporation had its own cl ients and kept

separate books of account.

7. The petit ioner performed some administrative and supervisory

functions on behalf of each corporation. However, there was no

division of t ime with respect to the services rendered to each

corporation, and the primary services performed by the taxpayer for

the corporations were those usually performed by a l icensed insur-

ance broker. Except for the nominal amount of $100.00 per week,

there was no tax withheld on the compensation from the corporation.

8.  In  addi t ion,  the pet i t ioner  conducted a l i fe  insurance

business and an insurance adjustment service at the off ice of his

pr inc ipa l  wi th  no c lear  d iv is ion of  t ime between the act iv i t ies.

The petit ioner was given a free hand by his principals to do what

he wanted, and to come and go as he pleased.

9. f tre petit ioner has fai led to prove that the usual charac-

terist ics of an employer-employee relationship existed between the

pet i t ioner  and h is  pr inc ipa ls .  The pet i t ioner ,  therefore,  is  not

found to be an employee.

DECISION

A, The insurance re la ted business act iv i t ies of  the pet i t ioner

during the years L962, L963 and 1965 constituted the carrying on of

an unincorporated business, and the income therefrom is subject to

the unincorporated business tax.

B. The notices of deficiency are sustained and the petit ions

are denied.

DATED: Alban1z,_New york

r'zJ-tt*h,#, tfz>
i-/

I S S I O N

COMMTSSIONER
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Por,nrlr Fn*runr Pnesgrnn Fpr,omlw & Genrxpn

7 7 7  T  I I I R D  A , \ / E N T I D

NEw' YOI.Ir, N. Y. loo17JE33E FREIOIN 000eie66)

FIOBERT L. CAFrfER
JUgTIN N. FELDMAN
PAUL R. FRANX
MURFIAY GARTNER
EVEFTEfr M. GOIJLARD
PAUL R. OFTANO
PEYTON H. MO33
HEFIBEFTT PR/ASHKER
THEOOORE PROPP
LAWFIENCE H. FIEILLY
ERIC ROSEN FELD
GEORGE J, SOLOMON

aFSA COOE al2

coa-3200

CIIARLES POLETTI
C O U N S E L

May L2,  L972

Mr. Lawrence A. Newman
Hear ing Of f icer
New York State Department

of Taxation and Finance
Bui ld ing 9
State Campus
Albany,  New York 12226

Re: In the Matter of the Petit ion of
Ell iott Cohen for a Redetermination
of a Deficiency or for Refund of
Unincorporated Business Taxes under
Article 23 of the Tax Law for the
Years  L962r  L963  and  1965 .

Dear Mr. Newman:

The Decision of the State Tax Commissioq., in the
above matter dated February 23, L972, makes no mention of the
addit ion to tax under 5695 (a) of the Tax Law for the above-
named ta><payerrs fai lure to f i le r:nincorporated business tax
returns for  the years L962r  Lg63 and 1965.

On behalf of the taxpayerr w€ hereby offer to make
payment of the entire deficiencies, plus six percent interest
per annum, and forego pursuing an Article 78 prooeeding for
judicial review of the Decision on the merits in exchange for
the State Tax Commission's abating the entire penalt ies with
respect to the above years, i .e., addit ions to tax in the amoturt
o f  $345 .69  fo r  t he  taxab le  yea r  L962 ,  $243 .34  fo r  1963  and
$182.93 for  the year  L965,  pursuant  to  the author i ty  granted
to i t  r :nder  Tax Law 5697(c) .  pet i t ion of  George Fre i ,  Decis ion
of the State Tax Commission, ,f  e cited
in the citat ion of authorit ies sr-rbmitted at the hearing, dictates
that a taxpayer is not l iable for the addit ion to tax under

a

funv ro 1e72



Folrrrr FnBrnrx Pnessrrn Fsr,oMlN & Grnrxrn

Mr. Lawrence A. Newman -2 - May L2,  L972

5685 (a) of the Tax Law if his fai lure to f i le unincorporated
business tax returns is due to his rel iance upon professional
advice.  As the taxpayer  test i f ied in  the hear ing (Record,  p .  36) ,
his fai lure to f i le unincorporated business tax returns was a
result of his accountantrs advice that he was not l iable for
said tax and was not required to f i le unincorporated business
tax returns.

JL/TP /ep

heodore Propp
[Power of Attorney on f i le l



AD 5s (2-'66)

DEPARTMENT OF TAXATION AND FINANCE

TO:
FROM:
SUBJECT:

MEMORANDUM

Mr. Edward Rook
Lawrence A. Newman
In the Mat ter  o f  the Pet i t ion of
Ell iott Cohen for a Redetermination
of  a  Def ic iency or  for  Refund of
Unincorporated Business Taxes under
Article 23 of the Tax Law for the
Years  L962 ,  L963  and  1965 .

DATE May 16 ' L972
OFFICE Hearing Unit

Executive Bureau

Mr. Theodore Propp, the attorney of record in this case,
and as a resul t  o f  a  phone conversat ion wi th  me,  has
addressed a le t ter  to  me regard ing the Commiss ion decis ion
da ted  Februa ry  23 ,  L972 .  I n  e f fec t ,  h i s  l e t t e r  i s  an
offer to pay the basic tax and simple interest aL 6% pet

annum if that is acceptable to the State Tax Commission-
In return, the taxpayer would forego pursuing any
Art ic le  78 proceeding.  His  le t ter  is  a t tached for  your
rev iew.

In the course of the hearing, Mr. Propp requested a
reduction in the penalt ies to simple interest but any
act ion on th is  request  was not  conta ined in  the decis ion.

Based on my own knowledge of this case, I would recommend
to you the favorable considerat ion to  h is  request .  I f  you

approve, I further recommend requesting the Operating Bureau
(through the Law Bureau) to compute the current amount due

with interest and that we notify the representative of our
proposed action and invite his tender of the amount due'

rence A. Newman
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\
ilanes Scott, .Associate Attorney ilune 28, L972
Iasrence A. Ise$uatr Bearing bit
Elliot Gohen
Palment by taxlnyer of anount due
as a regult of fomral hearing,

Attaehed rittr our trangmittal to ]rou of tlre taxpayer'e
compl-ete fornal hearing file are the follwi-gn

1. Slx cheeks aggregrating $4,611.$4 representing
palpent of tbe deficienry and iatereet at 6?6 pcr
anarm to .ruly 15, L972.

2. Ictter of transnittal" aecffiIran:Fing the cjhecka
fnon t&. &eodore Prnotrry, tbe taqrayer'e attoraery.

3. A xerox eory of Ey neoorandrn approved ryitb
the atrrprorral of the State tiax Aomiasion reducLng
tlre penaltLes and intereet tp 6fi per annus.

Please fonrard all ttre Eaterials to tha operatiry bureau
for procesgingr aad eoaeider tJre ease ag closed.

v
/14q

Iarrence l. treman

&rcloeures

r"Aril,zlw
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rlrnr 38, l9?3

E. ltrrcodon fuopp
??? tsttn lrurrc - .
Ic Yorls, trf,r Xo*, 1OO1?

trl lI .Lot gqhrfi

Detr lE. p:ropg r

ilr rqftaoln$o lcr{Ft o{'llour rlx cft*ilrr d*rrn
os th. ftrucrunt of fr" 6*ir stlr;rgrt|.ry *4,611.11.
t$lt uouat L.rcluihr tnoua ocir,trtton of fntcsrrt
Ip tlv_ 15t 19?1 r? 6T p* uorn rr rmovrd brr
tlrc Scato t|r ect!'loE.

tlhf ntl,rr ftl.o lrm br*. Scrrrdrd to tDc ' .,
lnoan '|tL* &rrsu lor dqrod.t of f$r cihorfu iad ,.' :
for proocul,ngr.

' : t '

' r, '  : i
- i . .

,  
'  ' ' t ,

. I l:r0ro 1uu rllX rwcivr rql' furthrr retifl-
g$foor rrgrrCfng ttit nrttft dlfu,ly fra tftat
!rulllu.

I'

ec r tu.r S6ott, lle.
: I*r lirrcu

IAN/lw

Vrry t3r|ly yslrt, , .
,/){er

L '  I
IlrtsOG l. Ilntn
turl*rnt Elrtrlat |hr &rFrrrrtlc

'1.
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7 7 7  T E I R D  A V B N I ' E '

!tE.w YORI<, I\'. Y. IOO17

i lune 23, L972

Mr. Lawrence A. Newman
Hear ing Of f icer
New York State Department

of Taxation and Finance
Building 9, Room 21A
State Campus
Albany, New York L2226

Re: Ell iot Cohen

Dear Mr. Newman: .

In accordance with my telephone conversation
with you earl ier this week, when you advj-sed me that
the delinquency penalty was being eliminated, I am
enclosing-six checks representing unincorporated busi-
ness tax and in terest  for  the years L962,  L963 and_,_
L965. The interest has been computed to JuIy 15, L972
at the rate of 68 per annumr €IS fol lows:

L962

1963

1965

Def ic iencv
#

L382 .77

g, l  s  .gz

73L.7  4

fnterest
3Tfr

48L .82

27  4  . 40

Total
7156Tzr

1455 .19

1006 .1_4

3087.88 1523  .66 4511 .54

I expect that I will be receiving some final
report or confirmation that the penalty has been removed
and the liability for the covered years has been paid in
fuL l .

yoofD
"/ 

. -.---/
/ L * - ' ' ' - ' - - l (1)

TP: fk
Enc l .
cc s IUr. Ell iot Cohen

36 E .  35rh  Sr .
New Ygrk,  N. Y.

a ,  ,

{ .}odore Propp
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